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VOLUME II. 

CHAPTER VII. 

Railroad Freight Rates. 

The divisions of the petition numbered XI to XXI, pages 
108 to 167, relate to railroad freight rates. 

The contention of the Government as appears from the 
allegations of the petition, Div. XI, p. 108, is first, broadly, 
that : — 

(a) The defendants have restrained interstate and foreign 
commerce and monopolized the same by means of preferential 
rates over competitors granted by the various railroads of the 
United States, in the transportation of petroleum and its 
products, such preferences being of two kinds, viz. : one in 
open and published tariffs and the other in secret and unpub- 
lished rates, both interstate and intrastate : and 

(h) A conspiracy between the defendants and the officers 
and agents of the various railroads of the United States from 
1882 to the date of the commencement of this suit through 
which the defendants have obtained such preferential rates. 

Inasmuch as the jurisdiction of the court in this case is 
restricted by the constitutional limitation, as well as by the 
express provision of the act under which this suit is brought, 
to interstate commerce, any contention with respect to purely 
intrastate commerce is beside the issues involved. Whatever 
obligation, if any, a common carrier may have been under at 
common law not to discriminate between shippers in its rates 
and charges for the transportation of property, it must be 
conceded that prior to the Interstate Commerce Law, and in 
the absence of statute, the shipper had the undoubted right to 
make such contract for the carriage of his person, or property, 
as he could obtain and saw fit to make. 

This right still prevails as to transportation wholly intra- 
state except as it may be affected by state laws with which the 
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suit has no concern and as to which, so far as any violation 
thereof is concerned this record is silent. Whatever railroad 
freight rates, therefore, the defendants may have used on 
Interstate business prior to 1887 and whatever rates on intra- 
state business may have been used at any time, are matters 
wholly beside the issues in this case. 

Moreover, the great weight of the evidence is that the 
Standard secured no better freight rates prior to 1887 than 
did other shippers. The uncontradicted evidence is that prior 
to the passage of the Interstate Commerce Act there was no 
stability of rates ; that every shipper not only of oil, but of 
all kinds of commodities, made the best rates he could with 
the railroads, utterly regardless of printed tariffs ; that re- 
bates, drawbacks and concessions from the fixed rates were 
universal with all large shippers, and that freight rates were 
matters of bargain and sale ; i. e., freight carriage was then 
sold by the railroads almost as merchandise. 

We do not in this brief undertake the commercial justifi- 
cation of this practice, but do say most emphatically from the 
record made that the Standard only did what its competitors 
did in this regard, and if that is so, the building up of the 
Standard prior to 1887 can have no relation to railroad freight 
discriminations. 

So the argument is that (a) evidence of alleged freight 
discrimination prior to 1890, or certainly prior to 1887, is 
immaterial, and raises an improper issue ; and (5) that in any 
event, the Government has failed on its proof in that regard. 

The Interstate Commerce Laiv. 

In order to determine whether this record shows a viola- 
tion of the Interstate Commerce law, by any of the defendant 
companies, it is necessary first to have clearly in mind the 
rights of a shipper under that law as originally enacted and as 
subsequently amended. 
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The Original Act. 

Starting with the proposition that prior to the enactment 
of this law a shipper had the common law right to have his 
property transported at such rate as a common carrier might 
make and upon such terms and conditions as might be agreed 
upon (Beale & Wyman, Railroad Eate Regulation § 717), we 
find that right in no way abridged, so far as the shipper is 
concerned, by the original Interstate Commerce act, in effect 
April 6, 1887 (24 Stat, at Large 379), and that the statute 
applied only to the carrier against which, by section ten, a 
penalty of a fine is prescribed, for any violation of the act. So 
that there could have been no violation of any law by a shipper 
in connection with the original Interstate Commerce Act, ex- 
cept possibly it might be a conspiracy between the shipper and 
the carrier to have the latter violate the law. 

The Amendment of 1889. 

The first amendment of the original act which took effect, 
March 2, 1889 (25 Stat, at Large 855) amended section ten of 
the original act by making it unlawful for a shipper to obtain 
transportation of property at less than the regular, established 
rates by means of "false billing, false classification, false 
weighing, or false representation of the contents of the 
package, or false report of weight, or by any other device or 
means, whether with or without the consent or connivance of 
the carrier," and also made it unlawful for a shipper, " by 
payment of money or other thing of value, solicitation or 
otherwise," to induce an interstate carrier to discriminate un- 
justly in his favor in the transportation of property, as against 
any other shipper, or, " aid or abet any common carrier in 
any such unjust discrimination," and prescribed a penalty of 
fine or imprisonment, or both, against a shipper for knowingly 
and wilfully violating these provisions. 
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The shipper having been made liable for a violation of 
these new provisions of the act, in order apparently to make 
tariffs more readily available to shippers, the sixth section of 
the original act was also amended ; and in lieu of the provision 
of the original act, requiring the carrier to print and keep for 
public inspection, the carrier is required by the amendment to 
print and keep o-pen to public inspection, schedules showing 
the rates, fares and charges for the transportation of passen- 
gers and property, which it has established and are in force ; 
and in lieu of the provision of the original act that copies of 
such schedules, " for the use of the public shall be kept in 
every depot or station upon such railroad, in such places and 
in such form that they can be conveniently inspected," the 
amendment provides with regard to such schedules, that 
" copies for the use of the public shall he "posted in two public 
and conspicuous places, in every depot, station, or office of such 
carrier where passengers or freight, respectively, are received 
for transportation, in such form that they shall be accessible 
to the public and can be conveniently inspected." There is no 
proof in this record that any of the tariffs put in evidence and 
relied on by the Government were ever published as required 
by this section. In endeavoring to show existing rates the 
Government has shown only that there were tariffs on file with 
the Commission at Washington purporting to name rates, and 
relies upon this as showing lawfully established rates, and in 
no instance has shown or attempted to show that such tariffs 
were ever posted as required by law, or in fact ever issued or 
filed by the roads purporting to have issued them. 

The subsequent amendments of Feb. 10, 1891 (26 Stat, at 
Large, 743) ; of February 11, 1893 (27 Stat, at Large, 443) ; 
and February 8, 1895 (28 Stat, at Large, 643), in no way affect 
the provisions above referred to. It appears, therefore, that 
from the date of the amendment of 1889 down to the adoption 
of the Elkins Law, a shipper could violate the act only by 
obtaining the transportation of his property at less than the 



247 

established rates, by means of false, billing, classification, 
weighing, representation as to character of freight or weight, 
or by any other device ; or by inducing the common carrier by 
the payment of money or by solicitation to discriminate in his 
favor, as against other shippers. 

The Elkins Law. 

The Amendment commonly called the Elkins Act, approved 
February 19, 1903 (32 Stat, at Large 847), made it unlawful, 
" to offer, grant, or give or to solicit, accept, or receive any 
rebate, concession, or discrimination in respect of the trans- 
portation of any property in interstate or foreign commerce, 
* * * whereby any such property is by any device what- 
ever transported at a less rate than that named in the tariffs 
published and filed by such carrier as is required by " the 
original act as previously amended. The penalty by imprison- 
ment was abolished and the maximum fine increased from 
$5,000, as provided in the previous acts, to $20,000. 

Under this amendment as construed by the Circuit Court 
of Appeals of the 7th Circuit, in the case of the Standard Oil 
Company vs. United States, 164 Fed. Eep., 376 {certiorari 
denied by Supreme Court January, 1909) a shipper cannot be 
convicted of accepting a concession from the lawfully estab- 
lished rate, unless it is shown that at the time of accepting the 
concession he had knowledge of what the lawfully established 
rate actually was. 

Proofs Necessary to Show a Violation of the Law. 

We do not understatnd the Government to contend that 
their proofs show any violation of the Interstate Commerce 
law subsequent to the date that the present law, commonly 
known as the Hepburn Law, became effective, August 28, 1906. 
It cannot be contended that the record shows the payment of 
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any rebates to any of the defendants since the enactment of 
the original law in 1887, except possibly the allowance of two 
claims of overcharge of $3.70 each on two cars shipped from a 
point in California to a point in Arizona in the year 1904. If, 
therefore, there is shown by this record, any violation by any 
of the defendant companies of any of the various Interstate 
Commerce laws, it is that of obtaining a concession from law- 
fully established rates, or that of inducing carriers to dis- 
criminate in favor of some of the defendant companies, as 
against other shippers, and our contention is, as hereafter 
appears in detail, that the Government has wholly failed to 
show any such violation of the law. 

In order to show any such violation it will be seen from 
the foregoing that : 

Under the Elkins Law, that is between February 19, 1903, 
and August 28, 1906, it must be made to appear that the 
shipper knowingly and willfully accepted a concession or a 
discrimination, in respect to the transportation of property in 
interstate or foreign commerce whereby such property was 
transported at rates less than those named in tariffs published 
and filed as required by the original act, as amended by the 
act of 1889. 

During the period from March 2, 1889, to Feb. 19, 1903, in 
order to show a violation of the Interstate Commerce Law, as 
then in effect, it is necessary to show that the shipper falsely 
billed, classified or weighed, or made false representation as 
to the contents or weight, or by other device, obtained the 
transportation of property at less than the established rates, 
or that the shipper induced the carrier by payment of money, 
or other thing of value, solicitation or otherwise, to discrimi- 
nate unjustly in his favor, as against some other shipper, or 
aided or abetted the carrier in such unjust discrimination ; and 

Prior to the amendment of 1889, during the period from 
April 5th, 1887, to March 2, 1889, there could have been no 
violation of the law by shippers with respect to Interstate 
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Commerce, except possibly a conspiracy between the shipper 
and the carrier, whereby the carrier was to violate the law. 
During all of the period in question the shipper has had the 
undoubted right to avail himself of such contract with a com- 
mon carrier as he could obtain and saw fit to make with respect 
to state shipments and as to interstate shipments had the 
same rights except as the same have been limited by the law 
as above set forth. 

No Government Proof as to a General Con- 
spiracy. 

The Government has offered no proof of any general dis- 
crimination in railroad freight rates on petroleum oil, or of a 
general conspiracy between the Standard Oil officials and railroad 
officers and agents, of the granting to the defendant companies, 
or any of them, of preferential rates. There has been produced 
merely proofs tending to show that in some instances rates from 
Standard shipping points appear lower than from some other 
so-called independent shipping points ; and in other instances, 
that shipments had been made at rates that the railroads had 
neglected to publish and file in accurate compliance with the 
requirements of the Act to Kegulate Commerce, and that were 
less than what the Government contends were the lawfully 
established rates. These specific instances will hereafter be 
considered and replied to in detail. There is no proof, how- 
ever, adduced by the Government that shows any general con- 
spiracy to obtain preferential rates, or restrain or monopolize 
commerce thereby. The defendants, however, have offered 
proofs tending to show the impossibility of any such general 
conspiracy and tending also to show the prevailing practice 
between railroad carriers and shippers in the conduct of freight 
business, a consideration of which will be helpful to an under- 
standing of the specific instances of alleged concessions and 
discriminations. 
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The Impossibility of a General Discrimination 
in Petrolenm Oil Freight Rates. 

The year 1904 is that selected by the Government in most 
instances in their attempt to show freight rates favorable to the 
various Standard Oil Companies. We have accordingly 
chosen the same year so far as practicable in offering proof to 
meet the Government's contentions. 

During the year ending June 30, 1904, the single track 
mileage of the various railroads in the United States, report- 
ing to the Interstate Commerce Commission, was 213,904.34 
miles. By single track mileage is meant that, double tracks, 
or more than double tracks, or switch tracks, are not included 
in these figures, but that the track of a road having, say, five 
hundred miles of double track with the necessary side tracks 
and switches is counted only as five hundred miles of track 
(Vol. 14, p. 1591). During the same period there were 2,104 
separate railroad corporations reporting to the Interstate 
Commerce Commission. A considerable number of these, 
however, were controlled by other roads ; the number, how- 
ever, of roads with entirely separate management and in no 
way under the control of any other railroad corporation, was 
1,209. The total freight traffic moved by these railroads in 
the same year was 641,680,547 tons. These figures include 
only the tonnage originating on the various roads and do not 
include that received from connecting carriers (Vol. 14, 
p. 1593). 

Of this total tonnage petroleum and other oils is 4,809,349 
tons ; all such oils being shown together in the figures fur- 
nished by the'^Interstate Commerce Commission, (Vol. 14, p. 
1593). Deducting from these figures the amount' of oil ship- 
ments other than petroleum and those of competitors, leaves 
3,362,519 tons as the total petroleum oil tonnage of the de- 
fendant companies. Of this total, a considerable amount es- 
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timated at twenty per cent is to non-competitive points, i. &, 
shipments to points reached by but one railroad and as to 
whicli no question of rate manipulation could arise. The re- 
maining eighty per cent, or 2,690,015 tons, is the total com- 
petitive tonnage of the defendant companies. This amount is 
only forty-two one-hundredths of one per cent {^-^^ of 1%) of 
the total tonnage of 641,680,547, (Defts. Exhib. 106, Vol. 18, 
p. 273). 

The exceeding improbability, not to say the practical im- 
possibility, of the various railroads of the United States and 
their directors, oflBcers, managers and agents entering into a 
general conspiracy with a particular shipper to violate the 
law, the general effect of which would necessarily be to di- 
minish their own earnings, and all with respect to but forty- 
two one-hundredths of one per cent of their tonnage is at 
once apparent. But wholly aside from this, the Record is ab- 
solutely barren of proof tending in the slightest degree to 
show to the satisfaction of a court, the existence of any gen- 
eral or particular conspiracy. 



Tank Car Ownership. 

Inasmuch as the refined oil products of petroleum, in any 
considerable quantities are commonly moved in tank cars, the 
ownership of tank ears engaged in this industry for the period 
of ten years last past, is indicative of the amount of business 
done by socalled independent companies and also as showing 
that the business is not being monopolized by the defendant 
companies. Defendant's Exhibit 108 (Vol. 18, p. 274) is a 
comparative statement of the number of tank cars in use in 
the United States in the transportation of petroleum and its 
products on the first day of January of each 
of the years, 1899, 1905 and 1908, by the 
Union Tank Line Company and the Waters Pierce 
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Oil Company, and by other companies than the last two named 
and by railroads. It appears from this exhibit that there were 
10,094 such cars in the year 1899, 17,039 cars in the year 1905 
and 20,805 cars in the year 1908. In the year 1899 there were 
in use by the defendant companies 6,213 cars or 62%, while all 
others were 3,881 or 38%. By January 1, 1905, those of the 
defendant companies had increased to 8,868, being a decrease 
from 62% to 52% of the total number, while all others had in- 
creased to 8,171, being an increase from 38% to 48%. In 1908 
those in use by the defendant companies had increased to 
10,594, being only 51% of the total number, while those in 
use by all others had increased to 10,211, or 49%, that is to 
say, the number of tank cars in use by the defendant com- 
panies during this nine year period had increased 171%, while 
those in use by others had increased 263%. In 1899 the cars 
so used by the defendant companies were 60% more than 
those in use by others, while in 1908 they were only 4% more. 
(Vol. 14, p. 1598). While it is true that the cars in use by 
other than the defendant companies, as shown in this exhibit, 
include tank cars owned by railroads and these figures may 
include some few cars in use for other purposes than carrying 
petroleum, the records from which this table was compiled, not 
designating the use made of such cars as are owned by railroads, 
still those used for other purposes than the transportation of 
petroleum oil, are necessarily small in number and the figures 
are essentially accurate and show a rapid increase during the 
last decade in the use of such cars in the transportation of 
petroleum by others than the defendant companies. 

Methods of freight Rate Making. 

The impracticability of such a general conspiracy with re- 
gard to discriminatory rates, as that which the Government 
contends has existed, is yet more strikingly shown by a con- 
sideration of the manner in which freight rates are commonly 
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made. As the railroad business of the country is conducted, no 
one official of any railroad can fix and maintain discriminatory 
rates and have the same remain secret. At least five 
men connected with the same railroad, must know of any rate 
that is established and used, that is, from the highest to the 
lowest traffic official, viz. : the traffic manager, the general 
freight agent, the auditor, at least one clerk in the auditor's 
office and the rate clerk. As there were 2,104 different rail- 
road corporations in the United States in the year 1904, this 
would necessitate the control of 10,520 men. If, however, the 
contention of the Government that there was a conspiracy 
with the various railroads of the United States, is true, or if 
only one-half or one-quarter of these railroads were in such 
conspiracy, still an impossible number of men would be nec- 
essary to such a conspiracy. 

But railroads do not commonly act singly with regard to 
the establishment of rates. As the result of many railroad 
freight wars, and as the outgrowth of the railroad experience 
of many years, the territory of the United States has been 
divided into various groups for the purpose of determining 
and adjusting reasonable rates for the transportation of prop- 
erty between different parts of the country. In each of these 
groups the railroads have an association and appoint commit- 
tees that consider and determine rates. The more important 
of these groups, or freight associations, into which the United 
States is divided are twenty in number. The manner of 
division with names of the associations is shown on the map 
in evidence as Defendant's Exhibit 109 (Vol. 18, p. 274). 
From this map it will be seen, for example, that the New Eng- 
land States are grouped together and that the railroads in that 
territory are associated, with respect to freight matters, under 
the name of the New England Freight Association. These 
associations with respect to some lines of traffic overlap, but 
their boundaries are in general, as shown upon this map. The 
railroads of Illinois are united for freight purposes into what 
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is known as the Illinois Freight Association ; a part of Illinois, 
however, is included in what is known as the Central Freight 
Association territory, which includes Indiana and Ohio, 
the southern peninsula of Michigan, that part of 
Illinois lying east of a line extending southwesterly from 
Chicago to East St. Louis and a part of West Virginia, Penn- 
sylvania and New York. In addition to the associations 
shown on this map that are perhaps the most important ones, 
there is a freight association with respect to a great many of 
the larger cities of the country. The names of thirty of such 
associations, the name generally indicating the city or terri- 
tory with which such association or committee is connected, 
are shown on Defendant's Exhibit 110 (Vol. 18, p. 275), which 
is a list of the more important freight trafiSc associations 
which are not shown on the map referred to as Defendant's 
Exhibit 109 (Vol. 18, p. 274). The details with regard to such 
associations and the names of the officials, appear currently 
in the Official Eailroad Guide, (Vol. 14, p. 1603) which pub- 
lication is the commonly accepted standard authority for gen- 
eral railroad information. Each of these associations con- 
sists of a number of railroads, or divisions of railroads, 
operating in a particular territory. They are each organized 
with a chairman, a secretary, and in many instances with 
several committees. The purpose of such associations is to 
determine rates, rules and regulations, with respect to the 
transportation of property. 

Prior to the Interstate Commerce law in 1887, tariffs in 
use by railroads were small in number, not very comprehen- 
sive in character nor well adapted, in the rates expressed, to 
the handling of traffic that actually moved ; and rates were 
commonly made to fit commercial conditions as occasion arose 
and adjusted by a drawback or rebate (Vol. 14, p. 1589 ; VoL 
15, p. 2234). 

Immediately following the adoption of the Interstate Com- 
merce law, it became necessary for railroads, in the conduct 
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of their business in conformity with the law, to establish 
rates and agree upon division of rates with their various con- 
nections, and simultaneously therewith freight committees 
were established not only covering the principal cities, but as 
well states, groups of states, or parts of states ; and 
the representatives of the various railroads met together, 
rates were agreed upon and " checked in ", as the 
matter is technically known. That is, for exam- 
ple, a committee at Chicago would start with 
the rate between Chicago and the Ohio Biver as a basis and 
make a consistent check in of rates to all intermediate points 
in the State of Indiana (Vol. 14, p. 1590). After these pre- 
liminary meetings had been held and the fundamental rules 
adopted and the contentions of the various roads thrashed 
out, sometimes by means of fierce freight wars and sometimes 
in other ways, the rates became established on a fairly rea- 
sonable basis ; and each freight association thereafter held 
meetings at stated intervals to consider various subjects. The 
method of procedure in such meetings was and has since con- 
tinued to be that a call is issued for a meeting, giving some- 
what in detail the subjects that are to be considered. Copies 
of the call for the meeting are sent to all of the railroads in 
order that they may acquaint themselves with the circum- 
stances concerning the particular traffic on their several roads ; 
and thereafter either in open meeting, in the first instance, 
or through sub-committees and then finally in open meeting, 
all of the subjects included in the call are discussed, voted 
on and some decision arrived at as to issuing, or changing 
rates, and concerning their practical application in the hand- 
ling of traffic. The making of rates in the first instance is the 
result of a conference of this general character. The neces- 
sity of such meetings has growa until they are now very fre- 
quent. At the present time, for example, there is probably a 
freight meeting of some kind held in Chicago on every work- 
ing day of the week, except Saturday and the time of one, or 
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more, important trafBc man from each railroad is very largely 
taken up in such meetings. (Vol. 14, p. 1602). 

There could be no general conspiracy, therefore, with re- 
gard to discriminatory rates for the benefit of a particular 
shipper without all of the members of the association of 
which the roads joining in such conspiracy, are parties, 
knowing of it and being a party to it. If, for example, 
as will be hereafter considered more in detail, the 
railroads of the Central Freight Association, taking 
traffic from Toledo and Cleveland to the various Ohio 
River crossings, have through conspiracy with the de- 
fendant companies, maintained high rates, such dis- 
crimination could be brought about only through the 
connivance of the traffic officials of all of the railroads in the 
Central Freight Association territory. This would necessarily 
involve so large a number of men in an unlawful conspiracy, 
as to take the question of whether there has been such con- 
spiracy with respect to the transportation of petroleum out of 
the range of probability into that of absurdity. 

Gateivays. 

The point of contact between two freight associations, often 
determined by natural causes, through which the traffic passes 
between the two associations, is commonly known as a " gate- 
way ". For example, Cincinnati, Louisville and Evansville 
are the gateways through which traffic commonly passes from 
the Central States, or from Central Freight Association terri- 
tory, into the territory south of the Ohio Eiver. Chicago and 
St. Louis or East St. Louis are the gateways through which 
traffic from the Central Freight Association territory backed 
up by the Trunk Line Association to the east, is largely inter- 
changed with traffic from the Western Trunk Line territory 
and that of the other associations lying west of the Mississippi. 
(Vol. 14, p. 1604). 
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Classification, Class and Commodity Rates. 

As a matter of convenience in the handling of freight and 
the issuing of tariffs, the commodities more commonly trans- 
ported are grouped into classes, and such classifications evi- 
denced by documents published by the various freight associa- 
tions and used commonly by all railroads. In the course of 
time three classifications have grown into common use through- 
out the United States. The official Classification is used in 
the Central Freight Association territory and Trunk Line ter- 
ritory, that is, generally speaking, in the territory north of the 
Ohio and Potomac Kivers and east of the line running south- 
west from Chicago to St. Louis, including New England and the 
middle and central states ; the Southern Classification 
south of the Ohio and Potomac rivers and east of the 
Mississippi ; and the Western Classification in the re- 
mainder of the United States. These classifications 
differ in various details. The Western Classification, for 
example, divides all commodities into ten classes numbered 
from one to five and from A to E. Tariffs are published by 
the various railroads, or their associations, naming rates upon 
each of such classes, between the stations on the various 
lines. Such tariffs recite that they are governed by a partic- 
ular classification, are commonly known as class tariffs and 
make what are commonly called class rates. (Vol. 14, p. 1605). 

In the practical application of class rates to existing com- 
mercial conditions, it is often found that they are not ade- 
quate for the conduct of the commerce of the country ; and 
whenever such conditions arise, tariffs are issued and used, 
making rates on one, or more, specifically named commodities 
and are commonly known as commodity tariffs. Conditions 
requiring the issuance of such tariffs constantly arise, and 
their issuance is a matter practically of daily occurrence on 
every railroad in the country. (Vol. 14, p. 1605). 
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It often happens that railroads make rates to and from 
certain gateways, or junction points, and do not make through 
rates from a territory where one classification is in force, 
into a territory where another classification is in force. The 
Ofiicial Classification divides all the commodities there classi- 
fied into six groups or classes. The Western Classification, 
as has been seen, contains ten classes ; and the Southern 
Classification differs from the other classifications in such 
respects that confusion would arise from an attempt to make 
through class rates. As a result of this there are generally 
speaking no through rates from points north of the Ohio 
Eiver, that is from points in the Central Freight Association 
territory, to points located in the southern states, but the rates 
between such points consist of the rates to and from the Ohio 
Eiver gateways. (Vol. 14, p. 1606), 

Rate Quotations. 

A knowledge of the constantly changing commercial con- 
ditions that require other fates than those in effect, and the 
issuing of commodity tariffs, as above set forth, must, in the 
nature of things, come to the railroad officials who make the 
rates, through their contact with the shipping public, in its 
representation to traffic men of business conditions and by 
requests for rates suitable for handling traffic. The common 
law right of the shipper prior to the Interstate Commerce law 
to contract for such rate as he could secure, still existing 
as to state shipments and limited with respect to interstate 
shipments, only to the extent imposed upon the railroad of 
issuing tariffs as required by law, and giving equal rates to 
all shippers under like circumstances and conditions, leaves 
the shipper free not only to inquire of the railroad as to 
what the established rates are, which in the usual course of 
business he must do, but leaves him equally free to negotiate 
with the railroad as to other and different rates than those 
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-established, the railroad, however, being required to duly 
publish the rates that it makes and to maintain equal rates. 

The law with respect to the shippers' rights in this regard 
is well settled. The Interstate Commerce Act was intended to 
promote, not to restrain trade and commerce, to secure fair 
dealing in commerce through uniformity, not to put obstruc- 
tions in the way of commerce. (Texas & Pacific E. B. vs. 
Interstate Commerce Commission, 162 U. S. 197 ; Standard 
Oil Company vs. United States, supra. J In the case last 
•cited the court also asks and answers this pertinent question : 
" But is the ordinary shipper, under any reasonable view of 
the situation to which the law relates, bound at his peril, 
under this law intended to promote commerce, to cipher out, 
before he can safely put anything into commerce, all the con- 
fused papers and figures that generally make up the tariff 
sheet ? Plainly not it seems to us." 

It is in accordance with these views that the commerce of 
the country has long been conducted ; and it is a most com- 
mon practice for shippers to inquire of railroads by letter, or 
in person, or by telephone, as to rates, both freight and pas- 
senger, to accept alike the freight rates quoted by the rate 
clerk and the fares charged by the ticket agent and act upon 
them (Vol. 14, p. 1610). 

A very clear statement of the custom of shippers in apply- 
ing for rates and of the practice of railroads in regard to issu- 
ing and distributing tariffs is found in the testimony of the 
witness Hurlbut, a man of thirty-three years experience in im- 
portant positions with railroads and in freight traflSc matters. 
He testified in part as follows : — 

" Q. How are commodity and how have commodity tariffs 
ordinarily been issued throughout all these years ? I mean 
what is the method by which a shipper gets a commodity tariff 
■or a railroad company issues it ? 

A. A shipper would approach a railroad and explain what 
the volume of the business was to be, and would also point 
•out to the railroad the competition that the shipper was 
•obliged to meet in order to place his goods at 
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dififerent markets. The railroads would then ascertain 
what rates were being made by other roads from the same 
or other shipping points into the same markets, those rates, 
being applicable on the same line of traffic ; and the railroad 
would then seek to adjust its rates on a basis that would en- 
able the shipper to place his goods delivered in the market on 
equal terms with the shipper's competitors. After that had 
been ascertained, as to what the proper rate or rates were, a 
tariff was issued, either as an amendment to an existing tariff 
or as an entirely new tariff, irrespective of other tariffs then in 
effect. 

Q. The tariff being issued under such circumstances, ta 
whom would it be sent by the railroad company? 

A. The railroads were always desirous of keeping their 
competitors from learning what their rates were, and in cases 
where commodity tariffs were issued, very frequently the tariff' 
would be sent to the Interstate Commerce Commission, to th& 
agents directly interested and to the accounting department ; 
and in some cases the shipper would be furnished with a copy 
of it ; but if the railroad considered that there was more than 
usual necessity for keeping the rate quiet, the tariff was not 
even sent to the shipper, as it was considered by the railroad 
that the information, if held entirely in their own possession, 
was safer than to have it distributed outside of its own offices, 
and employes. 

Q. You mean safer in so far as the competitive railroads, 
being advised of the rate was concerned ? 

A. That is so. That is what I mean. 

Q. So that it might frequently happen that a commodity 
tariff would be issued, and the particular shipper who brought 
about its issue and for whose benefit primarily the tariff was 
issued, would not even get a copy of that commodity tariff ? 

A. Yes, that was very frequently the case." 
(Vol. 14, p. 2036). 

While it may be that after all of the agitation of quite recent 
years and by virtue of the many attempted prosecutions under 
the Elkins Law, instituted, in most part, after it was repealed,, 
shippers, and more particularly large shippers, may have be- 
come educated so that they now pay greater attention to 
ascertain whether the railroads have strictly complied with 
the requirements of the law with respect to establishing rates 
and making them known to the public and may now in many 
instances take note as to whether or not tariffs bear evidence- 
of having been properly filed with the Interstate Commerce 
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Commission by having what is known as the Interstate Com- 
merce Commission numbers upon them, it must be remembered 
that that system of numbering was not even commenced until 
1896, and is not uniform as to all tariffs even today. (Vol. 14, p. 
1984 ; Vol. 16, p. 2811), The Assistant General Freight Agent 
of the Michigan Central E. E. testified that prior to the Hep- 
bum Law the question of whether the tariffs quoted were 
filed with the Interstate Commerce Commission was never 
thought of, and that they considered it their duty at that time 
to give the shipper the benefit of the lowest rate obtainable by 
the use of locals, to and from junction points (Vol. 15, p. 2090). 

It is, no doubt even at the present time under the more 
drastic provisions of the Hepburn Act, still a correct state- 
ment of the law that while a shipper, of course, cannot accept 
rebates, he can inquire of a railroad as to rates for the trans- 
portation of his property and if he accepts the rates given 
and uses them in good faith, and particularly if he has them 
set down on paper, or quoted in writing by a proper railroad 
official, he need not make inquiry as to whether 
the tariff is filed with the Interstate Commerce Com- 
mission, or posted in the stations as required by law, 
but may proceed in the ordinary way in the conduct 
of his own business, relying upon the presumption that the 
railroad'will itself comply with the law with regard to the due 
publication of the rates. 

The publication of tariffs and the quoting of rates is not an 
exact science ; and while the more recent requirements of the 
Interstate Commerce Commission, with regard to the publi- 
cation of tariffs is happily doing away with much of the con- 
fusion that has existed in the past, it is unquestioned that 
prior to these regulations there was great confusion in the 
publication of rates. 

The volume of tariffs that is constantly being issued is still 
so tremendous that the task of trying to keep informed as to 
the existing, lawful, rates is, particularly for a shipper whose 
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business extends over all parts of the country, a most onerous 
one. The Southwestern Tariff Committee alone, during the 
months of April, May and August of the year 1908, published 
an average of ninety-two pages of tariffs a day. There are on 
file with the Interstate Commerce Commission, something like 
five millions of tariffs, exclusive of supplements and amend- 
ments, and one tariff in evidence in this case has seventy -four 
amendments. Meanwhile the number of tariffs is increasing at 
the rate of two hundred and twenty thousand a year. (Vol. 
15, p. 2211.) On August 9th, 1906 one of the smaller railways 
of the country, the Chicago & Great Western, had in its tariff 
case, by actual count, 8,561 separate and disconnected tariffs, 
some of them consisting of a single leaf, but most of them 
containing from four to one hundred and thirty pages. (Defts. 
Ex. 113, p. 3, Vol. 18, p. 283.) 

So complicated and confused are the tariffs in common use 
that the Assistant General Freight Agent of the Chicago, Rock 
Island and Pacific Railroad testified to his inability to find out 
whether or not his road had certain tariff rates in effect, and 
stated that the rate could be ascertained only through the rate 
clerk who is familiar with the tariffs ; (Vol. 15, p. 2199) 
and the President of the Chicago & Great West- 
ern Railroad, declared in 1906, in the document 
in evidence as Defendant's Exhibit 113, (Vol. 18, p. 
281) apparently issued with the approval of the learned 
counsel for the Government in this case, his opinion being 
attached, that the young man who occupied the position of 
rate clerk, constituted the Supreme Court of the TraflSc De- 
partment ; and he states further that no other traffic officer 
can find the rates and that the rate clerk's answer as to the 
legal rate is final and conclusive (Deft's. Ex. 113, p. 4 ; Vol. 
18. p. 283). 

A further striking illustration of the uncertainty in the as- 
certaing and quoting of railroad freight rates, appears from the 
rates attempted to be shown on Pet. Exhs. 621 to 625 (Vol. 10, 
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pp. 1618-1621, inclusive). These exhibits were prepared by the 
Bureau of Corporations, and pretend to show the lowest com- 
bination of rates that could be made from three western refin- 
ing points to eighty-nine different points in New England — in 
all two hundred and sixty-seven separate and distinct rates. 
Deft's. Ex. 127, Vol. 18, p. 364, and 129 to 131-A, Vol. 
18, p. 866a-369, inclusive, show that only fifty-five of the 
rates given on the Government's Exhibits are correct, and that 
of the two hundred and sixty-seven rates so attempted to be 
shown by the Government, two hundred and twelve were 
wrong. 

Now, it appears in evidence that railroad freight offices are 
ordinarily run as economically as can be done ; that the force of 
clerks employed is but barely adequate to handle the enormous 
details of such oflBces ; that rate clerks are frequently com- 
paratively young men and that mistakes in the quoting of 
rates by these clerks are very common. President Stickney of 
the Chicago & Great Western Railroad, in the pamphlet 
above referred to, gives a picture of a pile of one average 
month's claims for overcharge, resulting from such mistakes 
in the quoting of rates, which pile is said to be six feet in 
length and four feet wide. He also states that this, no 
doubt, does not show all of the mistakes, but there 
are many others as to which no claim is made. This 
illustrates more forcibly, perhaps, than could other- 
wise have been done, the inextricable confusion that has 
prevailed with respect to freight rates, and the great liability 
of mistakes resulting in the use of rates other and different 
than the legally established ones. 

Now, with this condition of freight tariffs in mind and 
realizing that the traffic department of a great industrial con- 
cern that is making hundreds of daily shipments to all parts 
of the country and having hundreds of daily calls for different 
rates, and observing that the alleged tariff experts of the 
Bureau of Corporations, after such careful investigation as to 
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feel justified in making oath to the correctness of the rates 
quoted, could be mistaken as to two hundred and twelve out 
of two hundred and sixty-seven different quotations, it will be 
easily understood that mistakes in the use of rates are inevit- 
able ; it can also be readily understood that any of the numer- 
ous rates so hastily ascertained by a clerk under the pressure 
of business in the traffic department of a large industry, and 
quoted to a shipping clerk, might thereafter continue to be 
used upon like shipments for a long period of time without 
any further inquiry as to what is the lawful rate, upon the sole 
authority of this quotation of the clerk so making numerous, 
daily quotations from confused tariff sheets, or from personal, 
letter, or telephone, inquiry of railroad rate clerks. 

In view of the undoubted right of a shipper to inquire for 
rates and to use in good faith the rates quoted, and of the con- 
fusion that has so long prevailed in tariffs and of the necessity 
of quick action under the pressure of a large business, it will 
be seen that it by no means follows that there was any viola- 
tion of the law, as construed in the decision above cited, 
through an intentional use of illegal rates, with a 
knowledge of what the legal rates actually were, merely be- 
cause it is shown that a tariff naming one rate had been filed 
with tbe Interstate Commerce Commission (in many instances 
when it is not shown that the tariff ever came to the knowledge 
of the shipper), and that the tariff actually used naming a 
different rate, had not been published by the railroad in 
accurate compliance with the provisions of the law. 

The right of the shipper to use the rates quoted by the rail- 
road is shown to be not merely a right but a necessity, for it 
appears from the testimony of the Government's witness, John 
M. Jones, who is in charge of the tariff department of the 
Interstate Commerce Commission, that the Commission does 
not quote rates to shippers on business yet to move, but refers 
such inquiries to the carriers (Vol. 20, p. 285). 

Much less is it to be presumed that there is a conspiracy 
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between the railroads and one shipper to discriminate against 
other shippers, in the absence of direct proof, and from the 
mere fact that competing railroads have made and applied to 
shipments of vast volume from one shipping point, rates that 
are lower per ton per mile than those which prevailed over 
different roads from other shipping points in different freight 
rate making territory,' handling a much smaller volume of traffic 
than that of the shipper who receives the benefit of the lower 
rate. 

Upon the question of what proof is necessary to show a 
violation of the law the concurring opinion of Mr. Justice 
Bakeb in the case of Standard Oil Company vs. United States 
(above cited), given upon great consideration and after an 
elaborate reargument in a petition for a rehearing joined in 
by the Attorney General and the eminent counsel for the 
Government in this case, is strikingly in point. 

It is there held that : 

1st. The language of the statute forbidding carriers " to 
offer, grant, or give ", and shippers " to solicit, accept, or re- 
ceive any rebate, concession, or discrimination " necessarily of 
itself involves a conscious and understanding act of the in- 
tellect and will ; and that the act was directed against " the 
willful (intentional) disregard of knowledge of the rate or facts 
that would lead to such knowledge " and not against " the 
negligent (unintentional) failure to ascertain the rate ". 

2nd, 

" But even if by lexicon and grammar ' to receive a conces- 
sion ' could fairly he given the meaning ' to come into the pos- 
session of a concession without knowledge or consent ', an 
auxiliary canon of construction would prevent that choice of 
meanings. That canon is that unless no other way is open a 
penal act will not be sustained and administered on the theory 
that it was ' cunningly and darkly penned ' so as to entrap a 
merely negligent citizen within the meshes of a criminal prose- 
cution. To couple in the same breath and under the same 
punishment such vitally different acts as the willful violation 
of the legally established equality between shippers and the 
unintentional failure to ascertain a published rate would con- 
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stitute a trap unparalleled, so far as I have learned, in the 
annals of legislation." 

3rd, A careful analysis of the history of the various Inter- 
state Commerce Acts and of the reports and discussions lead- 
ing up to their adoption, brings the Court to this conclusion ; 

" To my mind this history furnishes clear and affirmative 
proof that the evil to be remedied in 1887 and in 1903 as well 
was nothing less than conscious and intended departures from 
the published rates. The same conclusion is reached by con- 
sidering certain historical data negatively. While the views 
and reasons of an individual Senator or Representative ex- 
pressed in debate cannot be taken as the views and reasons of 
Congress, yet what fails to appear in the debates may be con- 
sidered as an historical fact tending negatively to prove what 
the scope of the evil was that needed remedying. An extended 
search through the Congressional Record covering the period in 
1884 and 1885 when the Reagan bill was pending, in 1886 and 
1887 when the bills that resulted in the CuUom Act were under 
consideration, and in 1903 when the Elkins bill was up, hits 
failed to produce a word or hint that a single Senator or 
Representative during all those years was aware that one of 
the moving causes of the quarter century's agitation preceding 
the Elkins Act was the negligence of shippers in their uninten- 
tional failure to learn that the rates tendered them by carriers 
were not the true rates." 



Location of Refineries, 

In considering the various specific instances of supposed 
discriminatory rates, it will be well to bear in mind that dur- 
ing all the time that such supposed discriminatory rates have 
been in effect there has been a so-called independent, a com- 
petitive refiner or shipper either from every point or at some 
nearby point taking the same freight rates as those which the 
defendant companies have paid from their refineries or ship- 
ping points, with the single exception of Whiting, Indiana, 
and that from all such points at all times, so far as this record 
shows, the defendant companies have paid the same rates for 
shipments from and to the same points as were available to 
such independent competitors. Defendant's Exhibit 277 (Vol. 
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19, p. 662) is a list showing the name and location of one hun- 
dred and twenty-three competitive refineries. If, therefore, 
the rates from the various competitive shipping points have 
been higher than they should have been, the defendant com- 
panies in their shipments from the same points have been 
required to pay such rates ; and in view of the contention of 
the Government that the defendant companies did eighty to 
eighty- five per cent of the petroleum business of the country, 
it is fair to presume that the defendants' shipments, upon 
which such supposedly high rates were paid from all such 
points, were equal to or greater than those of their com- 
petitors. 

II. 

Olean Shipments. 

Taking up now in detail, the various specific instances of 
the use of alleged illegal rates and of supposed discrimina- 
tions, we first consider the matters relating to shipments from 
the refinery at Olean, New York, Div. XVII of the Petition, 
pg. 137. 

History of the Rates in Question. 

The Olean-Eoohesteb Eate. 

Olean is in the southwestern part of the State of New York 
and located on the Erie and Pennsylvania Railroads. The 
defendant companies have pipe lines extending from the 
Pennsylvania oil fields to this point. They also have a refinery 
at Rochester, New York, which is one hundred and six miles 
distant from Olean, and another refinery at Buffalo, New 
York, which is seventy miles distant from Olean. About 
eighteen miles west of Olean, is the town of Salamanca, like- 
wise situated on the Erie Road and also on the Buffalo, Pitts- 
burgh and Rochester Railroad, which has a direct line run- 
ning through that point from the Pennsylvania oil fields to 
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Kochester. The Pennsylvania Eailroad has a branch running 
from Olean to Kochester and one from Olean to Buffalo. This 
division of the Pennsylvania Eailroad, prior to its leasing by 
that road in 1900, was known as the Western New York and 
Pennsylvania Eailroad. The branch of the last named rail- 
road extending from Olean to Eochester was completed about 
the year 1883. Oil at that time was being moved for the 
Standard from the Pennsylvania oil fields via Salamanca to 
Eochester. To meet that competition and because of the 
knowledge that, if a sufiQciently low rate was not made by the 
railroad, the pipe line reaching from the Pennsylvania oil 
fields to Olean, would be extended to Eochester, a rate of 
$6.50 per car was put in by the W. N. Y. & P. E. E. 
from Olean to Eochester, shortly after the completion 
of the branch to that point. That rate was subsequently 
raised to $7.00 per car and afterwards changed to 7c. per 
barrel and later increased to 9c. per barrel (Vol. 15, p. 2224). 
The 9c. per barrel rate, established in October, 1889, has 
since remained and is still in force. This rate was put in by 
Edward T. Johnson, at that time General Freight Agent of 
the W. N. Y. & P. E. E., and now Division Freight Agent of 
this division of the Pennsylvania Eailroad. He testified as a 
witness in this case and it appears from his testimony that the 
rate was originally put in after a conference between himself 
and Daniel O'Day, who then had charge of the pipe lines ; 
that it was changed to 9c. in 1889, after a conference with Mr. 
Barstow who had to do with freight matters of the Standard 
Oil Company at that time, and that the rate has continued 
from the date it was originally put in until subsequent to the 
use of it on the shipments complained of by the Government, 
in this case, without any other conference whatsoever between 
the railroad officials and the representatives of the companies 
using it, than the two conferences above referred to ; but that 
having been established it remained in force and was used 
without any other negotiations whatever between the parties 
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concerned. (Vol. 15, pp. 2264, 2272). The tariffs evidencing 
the rate in the earlier years of its use are not in evidence. In 
recent years it has ran through various issues of the Pennsyl- 
vania Kailroad Company, virhich are in evidence as Petitioner's 
Exhibits 607 and 608. (Vol. 10, pp. 1585-1592). These show 
the rate from March, 1902 down to 1906, are in the usual 
form of state tariffs issued by that railroad and have on them 
the words, " not to be posted," according to the custom with 
respect to all tariffs naming rates between points in 
the same state which were not filed with the Inter- 
state Commerce Commission. (Vol. 15, p. 2228). They were 
distributed to the various agents, and officials, of the railroad 
interested therein, in the same manner as other tariffs and 
kept in the regular quotation file of the station agents, with 
other tariffs, both state and interstate, and were accessible in 
the various ofiBces of the railroad to seven or eight hundred 
employees (Vol. 15, p. 2230). 

The rate was also an inter-refinery one used in later years 
to a very large extent on shipments of partially refined pro- 
ducts between the refineries at Olean and Rochester. The 
table in evidence as Defendant's Exhibit 117 (Vol. 18, p. 311), 
shows the number of cars shipped under this rate in the years 
1903, 1904 and 1905, a total of 10,945, of which 73% went to 
refinery at Eochester, 21% to points beyond in the state of 
New York and 6% to New England points via Eochester. 

The Eochesteb-Noewood bate. 

The New York Central Eailroad acquired the control of the 
Eome, Watertown and Ogdensburg Eailroad by lease in 1892 
and since that time in connection with that division of its road, 
has had a line extending from Eochester via Syracuse to Nor- 
wood, a station in the northern part of the State of New York 
at the junction of the last named road and another railroad 
running from Ogdensburg, through Norwood, across the 
northern part of the State of New York, to Vermont points. 
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which road now a part of the Eutlaud Railroad, was formerly 
a part of the Central Vermont Eailroad, and prior to that time 
an independent line under the name of the Ogdensburg and 
Lake Champlain Eailroad. The New York Central Eailroad 
had in effect for several years a rate of 9c. per hundred pounds 
from Eochester to Norwood on traflSc destined to points on the 
above named railroad beyond Norwood. The tariffs naming 
this rate in the earlier years are not in evidence ; 
but various issues showing the rate from January 
1, 1904, to May 11, 1906, are in evidence as Petitioner's 
Exhibits 612 and 613A to D (Vol. 10, pp. 1602-6). These 
tariffs are in the usual form of state tariffs published by 
the New York Central, Eailroad. The uncontradicted evidence 
is that the rate was in no way a secret one, but applicable to 
all traflSc of the kind covered by the tariff and available to all 
shippers (Vol. 15, p. 2284). The tariffs also have printed upon 
them the words " not to be posted " as was the custom of the 
New York Central Eailroad, with respect to all its tariffs that 
made rates merely between points in the same state, which it 
was not the custom to file with the Interstate Commerce 
Commission and were distributed in the same manner 
that the thousands of other state tariffs were issued and dis- 
tributed, and accessible in the ordinary course of business to 
perhaps nine hundred employees (Vol. 15, p. 2332). 

The Nokwood-Bublington Eate. 

The railroad above mentioned leading from Norwood to 
Vermont points had in effect rates of $23.00 per car to Burling- 
ton, Vt. ; $28.00 per car to Eutland, Vt. and $30.00 per car to 
Bellows Falls, Vt., which were evidenced by tariffs that were 
regularly issued and filed with the Interstate Commerce Com- 
mission. That of $23.00 per car to Burlington, is in evidence 
as Petitioner's Exhibit 617, effective January 11, 1893. The 
rates to Eutland and Bellows Falls, Vt., are shown in Peti- 
tioner's Exhibit 616 (Vol. 10, p. 1609), effective January 1, 
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1898. The last named tariff does not appear to be a reissue. 
The tariff showing the Burlington rate, appears to be a reissue 
of a former tariff. The former issues are not in evidence. It 
appears, however, from the testimony of a witness who was for 
many years an oil dealer at Potsdam in the Northern part of 
New York, that the concern with which he was connected, was 
accustomed to purchase oil at Cleveland, Ohio, prior to the 
year 1885, and before any of the defendant companies were 
marketing oil in that region, except by selling to jobbers, 
and have the same transported thence by boat to Og- 
densburg, New York, from which point it was dis- 
tributed to Northern New York and Vermont points ; 
that in so distributing the oil they had a rate from 
Ogdensburg to Burlington, Vt. which was the equivalent of 
$15.00 per car (Vol. 16, p. 2625). It appears, therefore, that 
long before the $23.00 per car rate at which the Standard 
made shipments, and of which the Government com- 
plains, was issued, a lower rate was in use by a jobber con- 
ducting his own business entirely independent of any of the 
defendant companies, except that as a jobber, he may have 
purchased oil from the Standard, paying cash therefor. The 
history of this rate between that time and the tariff of 1893, 
is not before us. The Government contends that this rate of 
$23.00 per car, Norwood to Burlington, was an unusually low 
and secret rate made for the benefit of the Standard. In view, 
however of the fact that during all of the time that we have 
any knowledge of it since the adoption of the Interstate Com- 
merce law, it was regularly filed with the Commission and that 
prior to that time a lower rate had been in use hy a jobber doing 
an independent oil business, the contention that this was a 
secret rate, or made for the benefit of the Standard, is, of 
course, entirely without merit. 

26Jc RATE Olean to Nobwood. 

It has been seen that the W. N. Y. & P. E. E., now a part 
of the Pennsylvania System, has two branches going north 
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out of Olean, one to Eochester and one to Buffalo. The 
E. W. & O. Division of the New York Central which was an 
independent line prior to 1892, in addition to the branch run- 
ning north from Syracuse to Norwood, has a branch running 
from East Buffalo via the town known as Suspension Bridge, 
along the south shore of Lake Ontario, through Oswego to 
Eichland, a point some distance north of Syracuse, and thence 
via the same branch that extends from Syracuse to Norwood. 
There has been in effect since 1886, a rate of 26Jc 
per one hundred pounds from Olean over these lines, 
via East Buffalo and Suspension Bridge, to Norwood and to 
several other stations on the E. W. & O. Eailroad in northern 
New York. (Yol. 15, p. 2263). This rate has been automatic- 
ally reissued by the tariff clerk, as a matter of office routine, a 
good many times, without any particular attention being paid 
to it, and without any specific authority from the general or 
division freight agent. (Vol. 15, p. 2252). Since April 10, 1904, 
the rate has been expressed in the tariff in evidence as Peti- 
tioner's Exhibit 619 (Vol. 10, p. 1612), which tariff also named 
rates from Olean to points in New England, that is, points 
outside of the State of New York, and was filed with the In- 
terstate Commerce Commission because it contained such 
Interstate rates, the s^ate rates and the interstate rates being 
published in the same tariff as a matter of economy and con- 
venience. (Vol. 14, p. 1866). There is no evidence in the 
record as to what, if any, local rates there were from Eochester 
to these same destinations at the time this rate was first is- 
sued. It was put in, as Mr. Johnson testified, in an honest 
endeavor to get some of the business to those local stations on 
the E. W. & O. E. E. (Vol. 15, p. 2251). While in more re- 
cent years the rate had probably become too high, which was 
recognized, as will be seen in 1905 when it was reduced to 
18|c. (Vol. 15, p. 2306). Mr. Johnson testified that in earlier 
years traffic had been handled under it. (Vol. 15, p. 2251). 
This tariff also made rates from Olean to a large number of 
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points in Eastern New York and in Massachusetts, of 19c. 
per hundred pounds ; the route to such points being via 
Eochester, but not via Norwood. It also made rates from 
Olean to Norwood and the six other points specified 
in New York, of 26 |c. per hundred pounds. The 
tariff states upon its face that it is a joint through 
tariff of the Pennsylvania Eailroad, The New York Cen- 
tral, Boston & Albany and the Eutland railroads to 
stations named within ; and the routes over which the rates 
named, apply, are specifically stated on the face of the tariff 
to be, " In accordance with agreed percentages and as desig- 
nated within." The route to the Eastern New York and Massa- 
chusetts points named is designated within as via Eochester. 
The route to the points mentioned in Northern New York, 
which are stations on the E. W. & O. division of the New 
York Central, is stated to be " In accordance with agreed per- 
centages ". The documents showing the division, or percent- 
ages of this rate between the railroads interested are in evi- 
dence as Defendant's Exhibits 114-A and 114-B (Vol. 18, p. 
304-309). The former is a division sheet of the W. N. Y. & P. 
and the E. W. & O. railroads, in effect November 7, 1892, 
when those lines were respectively separately operated rail- 
roads and, therefore, before the E. W. & O. had become a 
part of the New York Central Eailroad, and when traflBc could 
not possibly have moved under this rate via Eochester. 
This division sheet was continued in force by the corpora- 
tions that succeeded the lines that issued it, down to August 
30, 1904, the date that the succeeding percentage sheet, 114-B 
(Vol. 18, p. 306), became effective. Both of these sheets show 
a route from Olean via East Buffalo only. The percentage 
sheets of the New York Central Eailroad specified a route not 
only via East Buffalo, but also via Suspension Bridge (Vol. 15, 
p. 2291). That is to say, there was no agreement between 
these roads for the handling of traffic under this 26ic rate, 
except when the same was routed via East Buffalo and thence 
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via the E. W. & O. division to the points specified in Northern 
New York. It is the contention of the Government that 
inasmuch as these percentage sheets were not filed with the 
Interstate Commerce Commission and therefore a shipper 
could have no knowledge of them by inquiry of the Commis- 
sion, that the tariff makes a rate from Clean via Eochester, 
although there was no agreement between the roads for a 
division of earnings via that route. 

Inasmuch as the rates in question have been in- 
volved in four criminal prosecutions in the Federal Court 
of the Western District of the State of New York and 
there is much testimony in this case with regard to them, an 
understanding of those prosecutions and of this testimony is 
necessary. 

The New York Central railroad was indicted and convicted 
in the trial court for making the particular shipments here 
complained of without having filed with the Interstate Com- 
merce Commission, a tariff of rates and charges, as required 
by section 6 of the Interstate Commerce Law. 153 Fed. Eep. 
630. (Vol. 15, p. 2298.) 

Inasmuch as the statute for the violation of which this 
conviction was secured provides merely that carriers subject 
to the act shall print, keep open to public inspection, and file 
with the Commission their schedules of rates, fares, and 
charges, for the transportation of passengers and property ; 
and " to charge, demand, collect or receive from any person or 
persons a greater or less compensation " than that specified 
in the published schedule is another and an entirely distinct 
offense — it follows that there could be a conviction for a 
failure to file such schedules only when no schedules had been 
filed ; this conviction of the New York Central could only be 
upon the ground that there was no duly published and filed 
tariff rate that applied via Eochester, and if there was no 
tariff then of course the 26^c tariif did not make a rate via 
Rochester. That case has since been reversed by the Court of 
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Appeals upon the ground tliat the trial court had no jurisdic- 
dietion, the offense of not filing a tariff with the Commission 
at Washington having been committed, if at all, at Washington 
and not in the Western District of New York. 

Following this conviction, the Standard Oil Company was 
convicted in the same court of obtaining a concession from 
the lawful published and filed rate in that it shipped at less 
than the 26^c. rate. This conviction is upon the theory that 
the 26^c. tariff does make a rate via Rochester. 158 Fed. 536. 
(Vol. 14, p. 1859). The learned district judge who has presided 
at each of these convictions, one upon the theory that the tariff 
makes a rate and the other upon the theory that the same 
tariff does not make a rate, has also sustained an indictment, 
upon demurrer, against the Standard Oil Company of New 
York, wherein it is indicted, in connection with the same ship- 
ments involved in the other prosecution, for having its prop- 
erty transported from Olean via Norwood to Rutland at rates 
less than those specified in the tariffs filed with the Inter- 
state Commerce Commission and naming a rate of 19c. per 
hundred pounds by a different route, i. e. from Olean 
via the West Shore railroad and Rotterdam Junction, 
N. Y., to Rutland, Vt. The route over which the last 
mentioned tariff applied, is made up in part of different 
railroads than those over which the property was actu- 
ally transported via Norwood (153 Fed. Rep. 598). This 
decision, apparently, rests upon a construction of the statute, 
that would subject a traveller (the statutory requirements 
and penalties as to publishing tariffs and maintaining 
rates, applying alike to freight rates and passenger fares) 
to the severe penalties imposed by the act, for journeying from 
St. Louis to Chicago over the Alton Railroad, and paying a 
charge for fare demanded by the local agent for that route, 
that was not published in accurate compliance with the law, and 
that happened to be less than the fare named in the tariff of 
any other road, or combination of roads, making a rate that is 
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higher. An indictment against the Pennsylvania Eailroad, in 
connection with the same shipments, has been sustained by 
the same court upon the same unique construction of the 
statute (153 Fed. Eep. 625). It is apparent, considering these 
four decisions together, that they do not throw much light 
upon the question of whether or not the tariff under consider- 
ation makes a lawful rate from Olean via Eochester, to Nor- 
wood, N. Y. 

Now, if it be not evident from a mere statement of the 
proposition, that the Government is in error in contending 
that this tariff makes a rate via Eochester, in spite of the 
warning upon the face of the tariff that it makes a rate only 
over such route as the railroads have agreed upon, and the 
fact that the percentage sheets show that the route via Eoch- 
ester had not been agreed upon, the error will at once appear 
upon a practical application of the principle that such a con- 
struction of the tariff would involve. If the tariff which in 
connection with the percentage sheet, names a rate via East 
Buffalo, also names a rate via Eochester, merely because 
the railroads involved have rails making a route via 
that point, then it must necessarily make a rate also by any 
other junction of these two railroads, and the same rate must 
then prevail via all junctions, that is not only via the junc- 
tion at East Buffalo and Eochester, but also via the several 
other junctions, viz : that at Genesse Junction (immediately 
south of Eochester), at Canandaigua, at Newark, at Himrods, 
at Williamsport or Newberry Junction, at Lock Haven, at 
Patton, at Clearfield, at Keating, at Summit, at Jersey City and 
at New York City (Vol. 15, pp. 2274, 2294). If, therefore, the 
contention of the Government is correct, that this tariff makes 
a rate via all routes in spite of the fact that it says the rate is 
only via the route agreed upon, a shipper at Olean could route 
his property from Olean, via any of the junctions above named, 
to Norwood and the roads would be required to carry it at the 
rates specified in this tariff although there might be other tariffs 
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in effect making rates to Norwood from some of these far away 
junctions, i. e. New York, much higher than the 26^c. rate in 
question, thus forcing a violation of the long and short haul 
clause of the Interstate Commerce law, and creating confusion 
in rates from other shipping points. 

It, however, appears upon this record that the learned Gov- 
ernment counsel has himself taken the position in this regard, 
when applying practical common sense rules to the construc- 
tion of tariffs, that such a tariff does not make a rate except in 
accordance with the agreed percentages, or divisions, of the 
railroads involved. In connection with the offering in evi- 
dence of the Mississippi Valley Route tariff naming a rate 
from Chicago to Mobile, Alabama, which tariff states upon its 
face that it does not make a rate via all the lines, i. e., via all 
routes specified, but makes rates only in accordance with 
agreed percentages, counsel for the Government objected to the 
tariff because it was not made to appear that there were per- 
centages via the particular roads over which it was proposed 
by this tariff to show that the rate applied, and stated his posi- 
tion to be that such a tariff does not make a rate in the absence 
of agreed percents, (Vol. 17, p. 3534) ; and the percentage sheets, 
or divisions, of the particular railroads, were produced in order 
to meet the objection. Again going even still further, in con- 
nection with the tariff of the Grand Trunk E. R., making rates 
from Toledo to points in New England, which will hereafter be 
considered more at length, Goverment counsel took the position 
that that tariff did not make rates to the various points speci- 
fied, unless there were divisions for handling traffic, 
even though the tariff does not state upon its face that the 
routes will be only in accordance with agreed percentages ; 
and in like manner in connection with the tariff of the Balti- 
more & Ohio Railroad, also to be hereafter more particularly 
considered, making rates from Cleveland to New England 
points, the position of the counsel for the Government has 
been that, although this tariff does not specify upon its face 



278 

that the rates were only in accordance with agreed percent- 
ages, yet, unless there were in fact an agreement as to divisions, 
the tariff does not make a rate. All of which shows very 
plainly that by a rational construction, the contention of the 
Government that this tariff names a rate from Olean to Nor- 
wood, via Eochester, is untenable. Bnt not only have the 
counsel for the Government taken this common sense view of 
the necessity of agreed divisions with respect to other tariffs, 
but the tariff now in question was testified to by the Govern- 
ment's tariff expert, Schindler, special agent of the Bureau 
of Corporations, who on cross-examination was asked, upon 
the supposition that he were the railroad agent at Olean, 
what tariff he would exhibit to a shipper, or a carload of oil at 
that point, who not only inquired for the rate but asked to see 
the tariffs naming a 26|-c rate via Rochester, and testified in 
part as follows : — 

" Q. In other words, at that particular time that the shipper 
tendered you the car, you would have no authority and no 
tariff authorizing you to route it via Eochester, isn't that so ? 

A. I would have no authority to route it at the rate named 

in that tariff by wav of Eochester. 

* *"* * * * * 

Q. Isn't it true that you would have no tariff authority, 
authorizing you to send that car of oil to Norwood, by way 
of Rochester, and that you would be compelled to tell the 
shipper just that, if he pressed his inquiry ? 

A. That is the interpretation on that tariff, certainly. 

******** 

Q. The fact about the matter is, that there wasn't any 
tariff from Olean to Norwood, by way of Eochester, covering 
the shipment of petroleum in carload lots ; isn't that so ? 

A. Well, that— 

Q. Other than that 9-cent state tariff that we have heard 
about ? 

A. No tariff that I have been able to find with the Inter- 
state Commerce Commission " (Vol. 4, pp. 1781-2). 

In addition to the foregoing, with respect to the proper 
construction of this tariff, the defendants called as witnesses, 
a considerable number of men, who have had a long railroad 
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experience in connection with the use and interpretation of 

freight tariffs and as they also gave opinions as expert tariff 

men, with regard to a considerable number of other tariffs, 

their names, positions and length of railroad service, will be 

here stated : — 

Henry E. Pierpont.-.Gen. Fgt. Agt. of C. M. & St. 

P. E. B 32 years. 

Van Dyke Fort Asst. Gen. Fgt. Agt. of the 111. 

Cent. E. R.... 22 years. 

William D. Hurlbut.. Formerly Gen. Fgt. Agt. of the 

111. Cent. E.E. and also of the 
Mo. Pacific E. E. and now 
Traffic Manager of the Wis- 
consin Pulp and Paper Man- 
ufacturers 31 years. 

Fred Zimmerman Asst. Gen. Fgt. Agt. of Mich. 

Central E. E 25 years. 

Frank J. Schubert. ..Asst. Gen. Fgt. Agt. of the C. 

E. I. &P. E. E 26 years. 

Edward T. Johnson Division Fgt. Agt. of Pa. E. E. 41 years. 

William S. Kallman..2nd Asst. Fgt. Traffic Mgr. of 

N. Y. C. lines east of Buffalo, 26 years. 

Henry E. Felton Formerly Gen. Fgt. Agt. of L. 

S. & M. S., now has to do 
with the traffic of the Stand- 
ard Oil Company 30 years. 

Each of these men testified that this tariff naming a 26^c. 
rate from Olean to Norwood cannot be construed as making 
that rate by way of Eochester. 

The contention of the Government that a shipment from 
Olean to Burlington, Eutland and Bellows Palls should have 
paid a rate of 26^0. from Olean to Norwood, perhaps two- 
thirds of the distance, is also shown to be unsound by the fact 
that there was in effect a joint tariff of the Pennsylvania 
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E. E. and other roads having a route from Olean to Eutland, 
Vt., by way of Eotterdam Junction, N. Y., which tariff names 
a rate from Olean to Eutland by this route of 19c. per cwt. 
(Vol. 17, p. 3534). 

Various Class Bates Upon Which Government Belies. 

It also appears that the Pennsylvania Eailroad had in 
effect, a tariff naming a class rate, filed with the Interstate 
Commerce Commission, between Olean and Eochester of 9c. 
per hundred pounds, on articles of the fifth class, and also had 
in effect exceptions to the OflScial Classification, which did not 
classify petroleum oil, which exceptions put petroleum and its 
products in the 5th class, but only, " "When rate is not pro- 
vided for in special rate tariffs." 

It is further shown that there was in effect a class rate ap- 
plicable to shipments of petroleum oil, naming a rate from 
Norwood to Burlington, Vt. of 33c. per cwt., which tariff 
was filed with the Interstate Commerce Commission as was 
likewise the tariff naming a rate of $23.00 per car from Nor- 
wood to Burlington. 

The Government's Contention. 

It appears that during the years 1903, 1904 and 1905, some 
of the defendant companies made shipments from Olean via 
Eochester and Norwood to Burlington, and some other Ver- 
mont points, and paid upon such shipments the state rate of 
the Pennsylvania Eailroad of 9c. per barrel, Olean to Eoch- 
ester, the state rate of the New York Central of 9c. per hun- 
dred pounds from Eochester to Norwood, and the regularly 
filed interstate rate from Norwood of $23.00 per car to Bur- 
lington, $28.00 per car to Eutland and $30.00 per car to Bel- 
lows Falls, Vt. The contention of the Government is that 
these shipments should have paid the rate of 26^c. per 
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hundred pounds for the transportation from Olean to Nor- 
wood ; that the rates used were secret and illegal rates 
and by means thereof the Standard was enabled to monopo- 
lize petroleum business in Northern New York and Vermont 
territory 

No Common Abkangement. 

The manner of handling these shipments was as follows : — 
They were delivered by the consignor to the Pennsylvania 
Eailroad at Olean, accompanied by a shipping ticket that 
showed the destination of the shipment as Burlington, Rut- 
land, or Bellows Falls, Yt., and the railroad gave a receipt for 
the property which did not name any through rate. The 
Pennsylvania Eailroad's charge for the transportation from 
Olean to Eochester was collected by it ; and the only connec- 
tion between that road and the New Tork Central was that 
the shipment was delivered to the latter road at Rochester, 
together with information as to the destination of the ship- 
ment and the instruction that the charges of the New York 
Central for the transportation to Norwood were to be 
collected from the consignee at its general oflBce, and that 
charge was so collected. The only connection between that 
road and the road from Norwood to Burlington, was that the 
property was delivered with information as to the consignee 
and destination. The charges for transportation from Nor- 
wood to Burlington were collected by that road from the con- 
signee's agent at Burlington. There was, therefore, nothing 
about this transaction to bring it within the scope of the rule 
laid down in the Social Circle case, 16/i U. 8., 184; as to what 
constitutes the common arrangement for a continuous carriage 
or shipment, specified in the first section of the Interstate 
Commerce act and in the absence of which the act does not 
apply. 
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Question of Eeasonableness and Seckecy of 9c. Pee Bbl. 
Eate. 

With respect to the 9c. per barrel rate from Olean to 
Eochester, it is the contention of the Government that this 
was an unreasonably low and secret rate, made to discriminate 
in favor of the Standard Oil Company. As evidence of 
secrecy the Government points to the fact that the tariff had 
on its face the words, " Not to be posted ", and that the 
shipping orders given to the railroad by the shipper at Olean 
stated upon their face, that the shipment was to be blind- 
billed from Olean to Eochester. 

We have already learned that this rate was originally 
established to meet competition by another route and to pre- 
vent the construction of a pipe line, which would have taken 
the trafiBc entirely away from the railroad, and that it was 
used during the period that shipments are shown in this case 
to have actually moved under it, largely as an inter-reiinery 
rate, and that only six per cent of the traffic moved wnder it 
was traffic going into another state. Mr. Johnson, the railroad 
traffic official who has kept this rate in existence for the period 
of twenty-five years, testified that the rate is a remunerative 
one to the railroad. He stated that the traffic came to the 
railroad in large quantities ; was loaded in the yards and on 
the tracks of the refineries at Olean, it is then moved to 
Eochester and placed on the tracks and in the yards of the re- 
finery there, the railroad had no terminal expense at either 
point, no distribution, or delivery through the yards and it is 
the most favorable form of traffic that they have, not only in oil 
but in other commodities. (Vol. 15, p. 2270). Even under such 
conditions and upon such traffic the rate per ton per mile is 
but a little less than the average freight rate per ton per mile 
on the whole Pennsylvania system. (Vol. 15, p. 2250.) 

Moreover it appears that it is not unusual, or unique for a 
railroad to make, under such circumstances, what might other- 
wise seem a low rate. This is shown by the tariff of the Gen- 
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tral Railway of New Jersey, in evidence as Defendant's Ex- 
hibit 118 (Vol. 18, p. 311), whicli makes a rate of 9c. per barrel 
on crude petroleum and 10c. per barrel on refined oil, from 
Freemansburg, Pa. to Constable Hook, N. J., limited by its 
terms to shipments loaded from pipe lines. Inasmuch as the 
United Pipe Line which is under the control of the Pure Oil 
Company, probably the largest, non-Standard, oil company, 
terminates at Freemansburg, and is the only pipe line at that 
point, it necessarily follows that this rate was put in to trans- 
port both crude and refined oil of this independent concern 
from Freemansburg, the terminus of the pipe line, to tidewater, 
a distance of eighty-four miles. This rate was in effect as late 
as 1906 and gave to this oil company the benefit of the valu- 
able terminals at tidewater, while the rate from Olean to 
Rochester left the shipment mid-state where other rates had 
to be added to get the freight to market (Vol. 14, p. 16'28). 

Significance of the Woeds " Not to be Posted " on Tariffs. 

The Government's contention is that this was a secret 
tariff, because it had upon it the words, " not to be posted." 
But all state tariffs of both the New York Central and Penn- 
sylvania railroads were so marked. Mr. Kallman, Assistant 
Freight Traffic Manager of the New York Central testified that 
the common railroad practice acquiesced in by the Commission 
was not to post interstate tariffs even though there was printed 
thereon " to be posted," and that all state tariffs had printed 
thereon " not to be posted." (Vol. 15, p. 2296). 

Both state and interstate tariffs so marked were kept in the 
various offices of the several railroads, in the same files, one 
kind of tariff as accessible as the other. The testimony of Mr. 
Johnson of the Pennsylvania Eoad, with respect to the prac- 
tice of that road, is substantially to the same effect (Vol. 15, 
p. 2232) ; and the evidence is that tariffs of the Pennsylvania 
Eoad marked " not to be posted " were kept by the agent at 
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Olean and in the other offices of the road where they were 
used, in identically the same manner, that tariffs were kept 
that were marked " to be posted " and filed with the Interstate 
Commerce Commission, and as before stated accessible to 
se-ven or eight hundred clerks. 

There are also in evidence tariffs of the Erie Eailroad, the 
Lehigh Valley railroad and still other tariffs of the Pennsyl- 
vania Railroad, bearing the same words, "not to be posted." 
Defendant's Exhibit 119-A (Vol. 18, p. 312-327) is a tariff of 
the Pennsylvania Eailroad, consisting of fifteen printed pages, 
issued February 13, 1905, and naming rates on a large number 
of commodities, between various points in the State of 
Pennsylvania. Exhibit 119-B (Vol. 18, p. 328-332) is a tariff 
of the Lehigh Valley Eailroad Company, issued February 1, 
1901, also marked "not to be posted." This is a printed 
tariff making rates on a large number of specified iron and 
steel articles between some twenty stations on that road and 
forty other stations on the same road. Exhibit 119-C (Vol. 
18, p. 333-337) consists of several tariffs of the Erie Eailroad, 
making rates on various commodities between various points, 
all marked in the same manner. It is evident that these 
words printed on a tariff" signify simply that the tariff was one 
that the railroad official issuing it did not understand was 
required to be posted in accordance with the provisions of the 
Interstate Commerce law, and had no other meaning or 
significance whatsoever. Inasmuch as it is the uncontradicted 
testimony that it was practically impossible to actually keep 
posted the many tariffs that the law required to be posted, it 
would be surprising if the roads had not sought to relieve 
their agents from the burden of posting tariffs that the law did 
not require to be posted. If there were any doubt about this, 
it would be removed by the supplement, (Deft. Ex. 119-D, 
Vol. 18, p. 338) to the tariff of the Pennsylvania Eailroad, above 
mentioned as Defendant's Exhibit 119-A (Vol. 18, pp. 312- 
327), which supplement took effect on August 28, 1906, the 
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date that the Hepburn law became efifective and was filed, as 
appears upon its face, for the purpose of giving that tariff, 
which had previously been known as local rate order number 
G-727, a number in the series of the tariffs filed with the 
Interstate Commerce Commission. This supplement states 
that the rate order would thereafter be known as I. C. C. G. 
No. 2778. The supplement was filed with the Interstate 
Commerce Commission and is marked " to be posted in each 
freight station as required by law," thus showing that so long 
as the tariff was a state tariff it was marked " not to be 
posted ", but when it was given an Interstate Commerce num- 
ber and filed with the Commission, it was marked " to be 
posted ". 

Meaning op the Wobds : Blind Billing. 

The Government also contends that this 9c per barrel rate 
was a secret rate because the shipping orders of the Vacuum 
Oil Company given to the railroad in connection with the 
shipments in question, have stamped upon their face the 
words " Agent, Olean, N. Y., blind-bill to Eochestee, N. Y." 
and that in accordance with this instruction no rate was en- 
tered on the waybill of the Pennsylvania Railroad ; neither 
the local agent at Olean or Rochester collected for the ship- 
ment, but the collections were made through the general office 
of the railroad from the consignee, the Standard Oil Company 
of New York, at its office in New York City. These words 
were printed with a rubber stamp, in large letters in purple 
ink. 

It is the ordinary railroad practice with miscellaneous ship- 
ments to show the rates of freight in the way bill, the rate 
being shown as a matter of accounting in order that the local 
agent who makes the collection may know the rate to be 
charged. 

The practice of not showing the rate in the waybill is com- 
monly called " blind-billing." The Government contends that 



286 

the failure to show the rate in the waybill with respect to 
these shipments is evidence that the railroads were trying to 
conceal the rate. 

Now, in the first place, if the shipper and the railroad were 
using a rate that they desired to keep secret, and omitting to 
put it in the waybill in order to do that, it would seem quite 
unlikely that they would call attention to the fact that there 
was something secret about the transaction, by waving a flag 
to attract attention. Certainly the stamp across the face of 
the shipping order in colored ink, made by letters two or three 
times as large as anything else printed on it, would tend very 
strongly to attract attention to the transaction rather than to 
preserve secrecy about it. These collections were made 
through the general oflBce of the railroad as is frequently done 
where there is a constantly moving large volume of traffic. 
The Standard made shipments from various points on that 
division of the Pennsylvania Railroad, namely, Oil City and 
other places, and the auditor of the railroad made one bill and 
collected charges direct. This was done as was testified to by 
the Pennsylvania division freight agent for the purpose of 
convenience and directness and for no other purpose whatso- 
ever. It was not done with the intention of concealing the 
rate and in view of the fact that it is not the custom of that 
road to have a way-bill accompany the car in transit, but the 
car is taken on what is known as a running card, which never 
shows the rate, it not even tended to secrecy. It is also cus- 
tomary with ordinary miscellaneous shipments to show the 
weight of the property transported ; but that is likewise done 
for the purpose of accounting, and in the method in which 
these collections were made, that was not necessary and the 
weight was also omitted from the way-bill. (Vol. 15, pp. 
2230, 2240.) 

The explanation of the use of this stamp is simply that 
when no rate is shown in the waybill, it follows as a matter of 
course, that the local agent cannot make a collection, which 
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is, therefore, made through the general office ; and it was in 
accordance with that railroad practice that this technical 
term, blind-bill, was made use of, which merely signified that 
the shipment was to go forward as a prepaid one and the col- 
lection to be made through the general office (Vol. 14, p. 
1874). There was also another stamp on each of the shipping 
orders as a direction to the agent at Eochester, New York, 
that is the agent of the New York Central Kailroad, giving 
him instructions to forward the shipment as a prepaid one 
through to Norwood and charge to the Standard Oil Company 
of New York. Here, then, were two different rubber stamp 
impressions, both put on in large letters and in colored ink, 
tbe stamps probably having been gotten up by different ship- 
ping clerks or at different times, in one of which the word 
" blind-bill " was used to signify that the shipment was to be 
prepaid and collected through the general office, whereas the 
other stamp, instead of using the technical railroad term, 
" blind-bill," to express that direction, gave the translation of 
the term and directed a prepaid shipment with collection 
through the company's New York office. Instead, therefore, 
of these two stamps denoting that these rates or either of 
them were considered by the parties using them, as secret 
rates, they show on the contrary by the unusually conspicuous 
manner in which they were employed, that there could have 
been no thought or purpose of secrecy in their use. 

Explanation of Use of 9c. per Bbl. Rate on Shipments to 
Vermont. 
While this rate from Olean to Rochester was originally put 
in to handle traffic in connection with the pipe line and has 
been used in later years largely as an inter-refinery 
rate, it was used, as has been seen, to a com- 
paratively small extent, on shipments going beyond Rochester 
to New York and Vermont points. The explanation of its use, 
in connection with intrastate shipments, aside from the 
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common custom of the use of such rates, to be hereafter 
discussed, is that the New York Central Kailroad refused to 
join the Pennsylvania Eailroad in through rates from Olean 
via Rochester to points to which such shipments were made 
under this rate. The reason for this refusal on the part of 
the New York Central was that if the shipments upon which 
the rate was used, were made from Buffalo, where the Standard 
had a refinery, as they might have been, the New York Central 
would get larger revenue from the traflSc than if it divided the 
rate with the Pennsylvania Eoad. Their refusal tended to 
cause shipments to be made from a point on their own line. 
(Vol. 14, p. 1625 ; vol. 15, p. 2228). 

The rate from Buffalo to Norwood, or to New England 
points, was 3c. per hundred pounds more than from Rochester 
to such points. If, therefore, the Pennsylvania Eoad were to 
get any traflSc whatsoever, its rate from Olean to Rochester 
could not be in excess of this difference of 3c. per cwt. (Vol. 
14, p. 1625). Inasmuch, therefore, as the New York Central 
would not join in a through rate, it would have been most 
unusual under the custom then prevailing of using such state 
rates, if the Pennsylvania Railroad had been unwilling to apply 
this rate upon shipments destined to points beyond Eochester. 
Moreover as to such through rates as were in effect from Olean 
via Eochester to New England points, the share of the Penn- 
sylvania Eoad was about three cents and in some instances 
even lower than the rate of 9c. per barrel from Olean to 
Eochester. (Vol. 15, p. 2229). 

9c. Rate Rochester to Norwood, not Secret. A Reason- 
able Rate. 
It is also contended that the rate from Rochester to Nor- 
wood of 9o. per cwt. was unreasonably low and a secret rate. 
Secrecy is urged from the fact that the collection of the 
charges was made through the general office. That 
was done for the same purpose of convenience as with 
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respect to the rate from Olean and was by no means an unusual 
practice with the New York Central Kailroad, as it was also 
not an unusual practice for the Pennsylvania Kailroad to make 
collections through its general office. On the New York 
Central Road the same practice prevailed to a very consider- 
able extent. Quite a considerable proportion of the tonnage 
handled is blind-billed and the matter of blind-billing was 
recently submitted to Henry G. Adams, statistician of the 
Interstate Commerce Commission, by the Erie Railroad, as 
representing a number of roads interested, and an opinion 
given that there is nothing unlawful in this manner of handling 
traffic. 

A list of some fifty-four different shippers, the freight 
charges on whose shipments were collected through the 
general office, is in evidence as Defendant's Exhibit 200. 
(Vol. 19, p. 582). This shows shippers of a wide range of 
character, who find it convenient to have their collections so 
made. The list includes a boys' school, the Westboro Hospital, 
Prison Reformatory for Women, Borden's Condensed Milk 
Company, Waldorf-Astoria Hotel, Jersey City Stock Yards, 
Edison General Electric Company, the State of New York, 
sugar dealers, gentlemen having summer homes in the Adiron- 
dacks to which they send supplies, paper manufacturers, coal 
dealers, (Vol. 15, p. 2351) any shipper, in fact, who can 
establish sufficient credit with the railroad to have his ship- 
ments made prepaid, and asks that the collection be made 
through the general office. 

The contention that the 9c. per cwt. rate from Rochester 
to Norwood is an unreasonably low rate, is shown to be 
without merit by a comparison of this rate, with other rates 
of similar distance in many other parts of the country. A state- 
ment of such rates is in evidence as Defendant's Exhibit 125 
(Vol. 18, p. 362). This statement shows rates from Toledo 
and Cleveland, Ohio, Pittsburg, Pa., and Wellsville, N. Y., all 
independent refining points, to some thirteen different points 
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of similar distances as those from Bochester to Norwood, and 
shows in most instances a loss rate per ton per mile than the 
rate in question. The other rates shown are not, generally 
speaking, proportional rates as is the rate in question. In 
view of that fact, however, and the further fact that it was 
used on traffic received from and delivered to lines at points 
where there would be little or no terminal charges the 
contention that this rate was au unreasonably low rate 
completely fails. 

Upon rebuttal the Government attempted to show that 
some of the mileages given on this exhibit are not the short 
line mileages between the i)oints specified (Vol. 20, p. 425). 
The changes are not only wrong, as will be hereafter pointed 
out, but are insignificant and make no difi'erence in the con- 
clusive results shown by the exhibit. 

Total cost of tbansportation Olban to Burlington rea- 
sonable. 

Inasmuch as the rate from Norwood to Burlington was a 
per car rate, without regard to the weight, a consideration 
of shipments actually made was necessary to determine the 
cost of transportation from Olean to Burlington, Eutland and 
Bellows Falls. A statement of computation from the ship- 
ments actually made during a period of five years, is in evi- 
dence as Defendant's Exhibit 120 (Vol. 18, p. 340), corrected, 
which shows the actual cost per cwt. on shipments from Olean 
to those three points to have been as follows : — To Burlington, 
15.8c.; Eutland, 16.7c., and to Bellows Falls, 17c. That this 
aggregate cost of transportation would not have been unrea- 
sonable as a through rate from Olean for the purpose of 
handling a considerable volume of traffic, is shown from the 
fact that whatever rates the railroad made were in competition 
with transportation by water. 

The map in evidence as Defendaat's Exhibit 122-A (Vol. 18, 
p. 350), shows the water route from New York Harbor to 
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Btniiugton. At any time in the shipping season, which ex- 
tends from about May first to about December fii-st, during the 
period of many years last past, oil could have been shipped 
from New York Harbor at which point there are a large number 
of independent refining and shipping petroleum dealers, to 
BurUugton, Vt., at a rate of 6:^c. per hundred pounds. This 
water route is not a theoretical one. It is shown that 
petroleum oil frequently moves by this means in quantities 
varying from a number of barrels to a full boat load of seven 
or eight hundred barrels (Tol. 15, pp. 2361 ; Vol. 16, p. 3022 ; 
and that on one occasion, one of the river boat men 
who testified to the rate of 6Jc. per cwt., had solicited such 
traflic from the Yalvoline Oil Works, an independent oil con- 
cern, but had secured no traffic (Yol. 16, p. 3024). There has 
also been for many years a rate, filed with the Interstate Com- 
merce Commission, from New Loudon, Conn., a petroleum 
shipping point on tidewater, to Burlington, Yt., of 12c. per 
cwt. ; and there was during this period, as we have seen, a 
rate from Olean to Rutland , Bellows Falls, and thirteen other 
stations on the Rutland Railroad over another route, that is 
over the West Shore Railroad by way of Rotterdam Junction 
of 19c. per cwt. (Yol. 17, p. 3534). In view of these available 
rates, it would seem that a charge of 16c. or 17c. from Olean 
to Burlington, Rutland or Bellows Falls, was not only reason- 
able, but made necessary by these competitive routes in order 
that the roads making it, should get any traffic whatsoever ; and 
it is not surprisine that while transportation of petroleum prod- 
ucts from New York to Burlington was being offered at the 
rate of 6Jc. per cwt., the independent dealers, were not com- 
plaining as to the existing rates, and that it remained for the 
Bureau of Corporations to discover the cruel discriminations 
from which the independents sufl'ered. 

Moreover the reasonableness of the cost of transportation 
to the Standard on its shipments from Olean to Burhngton, is 
further demonstrated by the fact that this rate was not low 
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enough to cause it to supply all of its demand for oil at Bur- 
lington, by use of such rates ; but that during the years 1904 
and 1905, which are representative of the several years prior 
thereto, it made very considerable shipments from other points 
into this territory. Defendant's Exhibit 116 (Vol. 18, p. 311) 
shows the number of cars shipped in those years from Olean ot 
Burlington and also the number shipped from other shipping 
points than Olean to Burlington and that of all oil shipped to 
Burlington 37% came from other shipping points than Olean, — 
that is to say the Olean-Norwood combination was not a neces- 
sary element in the Standard's shipments to Vermont points. 

Use of Unfiled State Tariffs on Interstate 
Shipments. 

It is contended, however, that the tariffs, naming the rate 
from Olean to Rochester, and from Rochester to Norwood, 
although making rates between points in the same state only, 
should under the law have been filed with the Interstate 
Commerce Commission, if they were to be used on shipments 
destined to points without the state of New York ; that their 
use on shipments originating at Olean, and consigned to 
Burlington, or any other point outside of New York state, 
was in violation of the Interstate Commerce law, and that 
the rates the Government maintains were the regularly filed 
rates should^have been used. 

Prior to the enactment of the Hepburn law, it was 
the universal custom of all railroads to file with the Inter- 
state Commerce Commission only those tariffs that made 
rates from a point in one state to a point in another state, 
and tariffs that merely made rates between points in the 
same state were treated as state tariffs and were not filed 
with the Commission. It was likewise the universal custom 
to give to shippers the benefit of the lowest combination of 
rates that could be made. Such combination, commonly 
spoken of as, the sum of locals, was used whenever that was 
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less than the through rate ; and whenever such a state tariff, not 
filed with the Interstate Commerce Commission, was available 
to make the lowest combination, it was used. This practice 
prevailed with respect to all shippers and as to all kinds of 
freight. This is the testimony of all the railroad traffic men 
whose names are above given on page 279 of this brief, and 
also of Frank P. Eyman, Asst. Gen. Fgt. Agt. of the C. & N. 
W. Hailroad, who has had a railroad experience of twenty-nine 
years, Fred A. Leland, Chairman Southwestern Tariff Com- 
mittee, formerly Asst. Gen. Freight Agent M. K. & T. E. R., 
Edward B. Boyd, Asst. to Vice-President of the Gould Lines, 
formerly General Freight Agent of the Chicago, Eock Island 
& Pacific E. E., and of Fred S. Hollands, the chief 
of tariff bureau of the Clover Leaf and Alton railroads, 
who has had a railroad experience of nine or ten 
years. It is the contention of the Government, however, 
that a practice could not make legal that which was 
illegal. In view, however, of the construction of the statute 
above referred to, to the effect that a shipper violates the law 
only when he knowingly uses rates that are less than the law- 
ful ones, the use by a shipper of rates which under the uni- 
versal practice and custom of the railroads of the country, are 
deemed and used as lawful rates, cannot constitute a violation 
of the law. 

Immediately following the date upon which the Hepburn 
Law became effective, the Interstate Commerce Commission 
issued its tariff circular 4- A, dated September 29, 1906. This 
circular is in part as follows : 

" The Interstate Commerce Commission in answer to nu- 
merous inquiries from railroad officials and other interested 
persons and for the purpose of giving administrative construc- 
tion to certain provisions of the amended act to regulate com- 
merce, which became effective on the 28th day of August, 
1906, announces the following rulings." 

******* 

"Filing of intrastate rates.— All intrastate or other rates 
which are used in combination with interstate rates for inter- 
state shipments must be posted and filed with the Commission 
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and can only be changed as to such traffic, in accordance with 
the act." (Deft. Ex. ] 15, Vol. 18, p. 310.) 

It is the testimony of all of these men of long railroad ex- 
perience that this rule under the new law was understood and 
construed by them as requiring the filing with the Interstate 
Commerce Commission of state tariffs, whenever the same were 
to be used on shipments passing from one state into another, 
and that following that rule such state tariffs have been filed, 
but that prior to this time, railroad men did not understand 
that such tariffs were required to be filed with the Interstate 
Commerce Commission and they were not so filed.* 

Now the Government has called attention to a rule of the 
Commission, apparently issued on February 13, 1888, to the 
effect that : 

(a) When a road wholly within one State interchanges 
freight or passengers with connections to or from points out- 
side of such State on through bills of lading or through tickets, 
the tariffs covering such traffic should be filed with the Inter- 
state Commerce Commission ; 

(6) Also that when such through rates are made by the 
addition of local rates to the rates of connecting roads, not 
only should the local tariffs be filed with the Commission, but 
there should also be filed with the Commission a statement 
that the " through interstate rates are made by adding such 
local rates to the rates of the carrier (naming it) with which 
connection is made." 



* The Hepburn Act changed the law in this respect as originally enacted 
as follows ; the words in italics were added by the present law ; those In 
parenthesis were in the original act, and areomitted by the new law: — 

•' Section 6. That every common carrier subject to the provisions of this 
act, sha.ll file with the Oomniisdon created oy this act and print and lieep open 
to public inspection schedules showing all the rates, (and) fares and charges 
for transportation (of passengers and property which any common carrier 
has_ established and which are in force at the time upon its route) Jetoeen. 
different points on its own route, and between points on its own route and 
points on the route of any other carrier by railroad, by pipe line, or oy toater 
iD?ien a through route and joint rate hate been established. If no joint rate 
over the through route has been establisued, the several carriers in such route 
shall file, print and keep open to public inspection, as aforesaid, the separately 
established rates, fares, and, charges applied to the through transportation." 
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None of the witnesses who testified with regard to this mat- 
ter, had ever heard of this rule with possibly one exception and 
they were of the unanimous opinion that the matter was never 
followed up by the Commission by requiring State tariffs to be 
filed, and that the rule, if it is a rule, and it is admittedly not an 
order of the Commission requiring the filing of such tariffs, was 
not complied with, as was afterwards recognized by the Com- 
mission in its decision in 1899, In the Matter of Export Bates, 
8 I. C. C. Eeports 185, 213, where it was stated : — 

" It is found in this ease that various carriers engaged in 
the carriage of corn at combination rates from Illinois points 
to the seaboard had not filed with the Commission the local 
rates in Illinois which they apply on that traffic in connection 
with through rates from Chicago or other market cities in 
Illinois ; and special request had to be made by the Commis- 
sion for such rates before we could determine what rates were 
actually in effect from such originating points in Illinois to 
the seaboard. A similar practice of not filing State rates with 
the Commission is followed by carriers in other parts of the 
country. When rates established to apply between points 
within a single State are applied as part of combination rates 
on transportation through different States, such State rates, as 
well as the interstate rates with which they are combined, must 
be published at stations and filed with this Commission as 
provided in section 6 of the Act to Eegulate Commerce." 

This decision was not made an order, or followed by any 
other ruling, or the matter in any way called to the attention of 
the railroads, but was merely an expression of an opinion in a 
particular case and of especial interest only to the parties to 
the case and in the particular matter involved ; and it is the 
uncontradicted evidence in this case that the practice of not 
filing State tariffs continued down to the ruling of September, 
1906. 

As to the second part of this Interstate Commerce Com- 
mission Circular to the effect that a statement should be filed 
with the Commission in addition to the local tariff, stating 
that the through interstate rate was made by adding the local 
rates to those of carrier with which connection was made, 
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giving the name of the carrier, no one contends, or has even sug- 
gested, that any railroad ever tried even remotely to comply 
with this provision. None of the many hundreds of tariffs 
considered in this case shows any compliance with this pro- 
vision ; and the fact appears to be that prior to the Hepburn 
law the Commission never sought to enforce either of the 
provisions of this circular. 

Now it is true, that some of the witnesses who testi- 
fied in this regard were asked upon cross-examination to give 
the names, dates and details, of shippers and shipments made 
within three years of the date of the examination, where such 
rates had been used. Of course, if the use of such rates 
is a violation of the law, then indictments might be 
secured against the shipper and railroad involved for the use 
of such rates within the period about which the inquiry was 
made. Mr. Hurlbut and Mr. Boyd (neither of whom had been 
in actual railroad service for three years) were not asked to 
give such instances ; but only those witnesses connected with 
railroads whose testimony might have involved the railroad 
and the shipper in a criminal prosecution were inquired of. 
That such cross-examination was merely an attempt by counsel, 
under a veiled threat of criminal prosecution, to intimidate the 
witnesses and cause them to alter their testimony in this re- 
gard, is evident. In consideration of the vast volume of traflSc 
moving over the railroads with which these men are severally 
connected, it is not surprising that they do not carry instances 
of specific shipments in mind ; and it would be quite strange 
if they were willing to search their memories rigorously in 
order to state specific instances that might lead to criminal 
prosecutions of themselves, their railroads and their patrons, 
for a possible violation of the law, because of a universal mis- 
construction of the statute, if it were such. One of the wit- 
nesses, however, did give some such instances (Vol. 15, p. 
2279) ; another offered to obtain from his records thousands of 
such instances, but was not recalled to give such information 



297 

(Vol. 15, p. 2334). The fact, that the other witnesses 
did not give specific instances, in no way militates against 
the weight of their evidence, which establishes without cavil 
or question that it was the universal practice, prior to the 
Hepburn law of all roads, for all shippers, and on all kinds of 
freight, to use unfiled state tariffs in giving the shipper the 
benefit of the lowest combination of rates that could be made, 
even though the shipment came from or was to go across a 
state line. 

Moreover the limitation of the Interstate Commerce Com- 
mission circular of 1888 by its terms, to shipments moving on 
" through bills of lading," and the statement that such tariffs 
should he filed with the commission instead of the direction 
that they must be posted and filed, as provided in the rule of 
1906, and particularly when taken in connection with the lan- 
guage of the first section of the original act, that the act ap- 
plied to joint roads when the shipment moved " under a com- 
mon control management or arrangement for a continuous car- 
riage or shipment from one state " to another, left the ruling of 
the commission in such doubt, that the various witnesses in- 
terrogated about it were not certain as to its meaning. They 
differed in their ideas as to the significance of the words 
" through bills of lading ;" one stating that a bill of lading is 
not a through bill of lading unless it is a contract for a through 
rate (Vol. 15, p. 2279) ; while others were of opinion that the 
word "should" indicated a suggestion on the part of the com- 
mission and not a positive requirement as indicated by the 
word " must " in the order of 1906 (Vol. 15, pp. 2110, 2166). 

The testimony upon cross-examination of some of the wit- 
nesses with respect to this custom, is as follows : — 

W. D. Hurlbut, formerly Gen. Fgt. Agt. of Mo. Pac. and 

111. Cent. E. Es. 

Q. And your answers here about using these local rates are 
upon the assumption that they were not required by law to be 
filed when so used ? 



298 

A. I will have to repeat that I cannot say as to the law, but 

I can very positively as to the general custom. 

* ■ 4f^ * * * * * 

Q. You do not pretend to pass upon the question whether 
those rates were required to be filed or not ? 

A. I say that according to all custom in the general freight 
offices that I was connected with and of which I was the head, 
it was not necessary to file those rates with the Interstate Com- 
merce Commission (Vol. 14, p. 2075). 

******* 

Q. You think all these local state rates that have been 
used, the combination of them, were usually accidents, do 
you ? 

A. Yes, so far as it may be possible for them to be used to 
make lower through rates than the published through rates. 
Now let me illustrate. There are quite a number of factories 
just west of here, say at Eockford, at Dixon, at Freeport, 
Illinois, big concerns to which low rates are made from Chicago 
on a lot of raw materials, on leather, on lumber, and on difi'er- 
ent articles that are used in those factories. Those are excep- 
tionally low rates made by the Chicago railroads in order to 
build up those industries. It so happens that on a shipment 
from the East a through rate might be simply a class rate, and 
the class rate to this manufacturing point west of 
Chicago is quite high in proportion to the rate to Chicago. 
So that by taking the rate to Chicago proper and then 
adding to it the low commodity rate that was made 
on the raw materials from Chicago to the western 
point in Illinois, the two together would make less than the 
through class rate. But in that case this low commodity rate 
from Chicago was not made for the purpose of cutting a through 
rate ; it was made for the purpose of helping the manufacturer 
out there (Vol. 14, p. 2069). 

Henry B. Pierpont, Gen. Fgt. Agt. of the C. M. & St. 
P. E. E. 

Q. Now you say it was the practice of the railroads to 
use local rates that were not filed with the Interstate Com- 
merce Commission, for through interstate shipments, do you ? 
A. I say that was the practice. 

Q. Was that the practice of the Chicago, Milwaukee & St. 
Paul Eailway ? A. It was. 

Q. Up to 1906, was it ? A. Yes, sometime in 1906 (Vol. 14, 
p. 2007). 

Frank P. Eyman, Asst. Gen. Fgt. Agt. C. & N. W. Ey. 

A. Now it was the universal custom in 1904 or 1903 to 
quote the combination of locals wherever that combination 
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of locals made less than tlie through rate ; whether that combi- 
nation of locals was a compilation of interstate rates, or of the 
interstate rate plus a local state rate, whether it was two class 
rates, or whether it was a class rate made up to one point and a 
commodity rate from that point, or whether it was a com- 
modity rate at both ends of the line less than the class rate, 
it was the universal custom at that time to quote that combi- 
nation of locals in lieu of the through rate if that combination 
of locals made less than the through rale. 

Q. How long did that custom exist ? that was the question 
I asked you. A. Ever since I can remember. 

Q. Down to what time? A. Down to 1905, along in there. 
* * * I will put it this way : That previous to the passage 
of the Hepburn bill, — now leave it just like that — it was the 
custom, the general custom, of railroads to quote the combina- 
tion of locals where the combination of locals made less than 
the through rate. 

Q. Now, when was that ? 

A. August 28, 1906. 

******* 

Q. Now, did your road do that ? 

A. Yes, sir. 

Q. Down to August 28, 1906 ? 

A. Well, I don't say that it was exactly that date, but it 

was the custom of the North "Western road, as well as of 

every other road, including the Chicago Great Western Koad, 

to quote the combination of locals when less than the through 

rate. 

******* 

Q. Now you say you do not consider that legal since 
August 28, 1906? 

A. I didn't say that. I didn't say anything about the 
legality of the transaction at all because I am not a lawyer. 
You know more about that than I do. But I say that since 
September 29, 1906, when the Commission issued an order that 
state tariffs must be filed when applied on interstate business, 
that was an indication that they themselves knew that state 
tariffs were not filed that had been applied on interstate 

Q. Now, as a matter of fact, didn't they first make that 
order February 13, 1888 ? 

A. No, I don't consider that an order at all and it never has 
been considered an order. 

Q. It never has ? 

A. No, sir, even by the Commission itself. 

Q. Why not ? 

A. They never brought that up. That was simply a sug- 
gestion. It was not even an administration rule. It was simply 
a suggestion on the part of the Commission that state tariffs 
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should be filed by the Commission. Eead their order issued 
September 29, 1906, and you will see the difference between 
the language used in that and the language used in their order. 
(Vol. 15, pp. 2134-2137.) 

Van Dyke Fort, Asst. Gen. Fgt. Agt. 111. Cent. E.E. : — 

A. The general practice was to apply the lowest combina- 
tion of locals that could be found, when such combination 
would make less than the through rate. That was the practice 
of all the railroads so far as I know, certainly of the Illinois 
Central, and it was the practice of the shippers to find the 
combinations for themselves if they could. The railroad had 

to do it in order to secure the traflSc (Vol. 15, p. 2148). 

* * * * 4e- * * 

Q. You do not pretend to pass upon the question of 
whether the road had a right to use a non-published and non- 
filed rate for a through interstate shipment, do you ? 

A. I do not pretend to pass upon any question of law, as I 
am not a lawyer, but I simply testified that that was the com- 
mon practice of all shippers and all railroads at the time, to 
use the lowest combination to be found. 

Mr. Miller : Eegarding it as legal ? 

The Witness : And they regarded it as legal. 

Q. That is, you regarded it as legal ? A. We regarded it 
as legal, and we had some reason for it, too, at the time. 

Q. What were your reasons ? A. Take the case of two 
interstate rates, both of them filed with the Commission ; both 
of those are legal tariffs. It was therefore considered logical 
that it was legal to combine them. Take an interstate rate 
which was filed, and take an intra-state rate which was not 
filed and which we were not required to file ; there was a com- 
bination which it was possible for any shipper to avail him- 
self of by consigning his shipment to the junction point on 
which the shipment was made and re-consigning and thus 
receiving the benefit of the combination — a perfectly legitimate 
transaction. Following the thing a little further, it was per- 
fectly legitimate to make a through shipment on that combina- 
tion and get the same result by a short-cut. 

******* 

Q. Your previous explanation is, because it was the custom 
you thought it was legal ; is that the reasoa ? 

A. We thought it was legal. 

Q. What? 

A. We thought it was legal. The practice went on among 
all the railroads and all the shippers in the United States (Vol. 
15, p. 2160). 
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William S. Kallman, Second Asst. Fgt. Traffic Mgr. of the 
New York Cent. E. E. 

Q. Now, you say you used hundreds and thousands of these 
rates for interstate shipments that were not filed with the Com- 
mission. 

A. We used hundreds and thousands of rate-sheets which 
were not filed with the Interstate Commerce Commission and 
which were available from junction points of other railroads 
for the transportation of traffic which might have originated 
outside of the State of New York when destined to a point 
within it, or vice versa, and unquestionably there were hun- 
dreds and thousands of such shipments in the past twenty 
years, since the Interstate Commerce law went into effect (Vol. 
15, p. 2333). 

It also appears that the freight departments of the Penn- 
sylvania Eailroad, of the New York Central Eailroad and of 
the Chicago & Alton Eailroad were each advised by their coun- 
sel, that they were not required to file their state tariffs with 
the Interstate Commerce Commission and that such tariffs 
could be lawfully used on shipments going from one state into 
another (Vol. 15, pp. 2225, 2333 ; Vol. 16, p. 2808). 

An illustration of the use of such unfiled state tariffs on 
shipments going without the state where they originate, is 
found in the tariff of Boston & Maine railroad, issued for the 
Gulf Eefining Company, an independent oil shipper, for use on 
shipments from its tank station at Beverly, Mass. (Deft's. Ex. 
112-A, Vol. 18, p. 278). This tariff makes a rate of 12c. per 
hundred pounds from Beverly, Mass., to Northampton and 
Springfield, Mass., and contains the statement that on ship- 
ments for delivery on the tracks of the New Haven Eoad or 
destined to points beyond the rate will be lO^^c, that is to say, 
it is a proportional rate, the rate from Beverly to Springfield 
proper being 12c. Inasmuch as Springfield is the northern 
terminus of three divisions of the New Haven Eoad, only ten 
miles north of the Connecticut line, and the first station on the 
Toad south of Springfield, namely Thompsonville, is in the 
State of Connecticut, this tariff could not be used as a propor- 



302 

tioDal tariff on business that is going beyond Springfield, un- 
less the shipment was going out of Massachusetts into the 
State of Connecticut (Vol. 14, p. 1621). This tariff, there- 
fore, issued as a state tariff to an independent refining com- 
pany, was clearly designed to be used on business going out- 
side of the state and further illustrates the common use of 
such tariffs on shipments of this nature. It will be noted too 
in this regard, this tariff is identical with the tariff above re- 
ferred to, making a rate of 9c. per cwt. from Eochester to Nor- 
wood with the provision that it is to be used on traffic going 
beyond Norwood to points on the Entland Eailroad. 

A still further illustration of the use of state tariffs on 
shipments originating at, or destined to, points in another 
state is found in Deft.'sEx. 119-A, (Vol. 18, p. 312), referred to 
supra. This fifteen page printed tariff of the Pennsylvania 
system, naming rates on a large number of commodities between 
many points in the State of Pennsylvania and not filed with 
the Interstate Commerce Commission until the Hepburn Law 
became effective, gives upon its face under the heading " Im- 
portant ", certain regulations as to the rates upon various 
ores, " reaching Philadelphia by vessel from foreign, or 
domestic ports, and docking at railroad terminals and re- 
shipped to points shown within ". On page numbered 2 of 
the tariff a rate is named from Philadelphia to points on the 
Pennsylvania System reached via Philadelphia or Schuylkill 
divisions, on " Pig iron, C. L., coming from the south via rail 
or water lines unprotected by through rate." 

In these two instances, therefore, this unfiled state tariff 
made rates between points in the State of Pennsylvania, that 
were to be used upon shipments coming from other states or 
from foreign countries. 

The foregoing testimony and tariffs clearly establish that 
prior to the Hepburn Law, railroads did not file their state 
tariffs with the Interstate Commerce Commission, and that 
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they did use such tariffs in combination with filed tariffs, 
making rates across state lines, whenever such combination 
gave the shipper the benefit of a lower rate than that made by 
the filed tariff naming a through rate. 

As to the shipments, therefore, from Olean via Eochester 
and Norwood to Vermont points, we maintain, first, as already 
urged, that there was no tariff naming a through rate, and that 
the 26|^c rate Olean to Norwood did not apply via Eochester. 
This made the application of the local rates necessary. But 
if this tariff of 26^c, Olean to Norwood, had been applicable 
to shipments moving via Eochester, even then under the 
custom prevailing upon all railroads to use the lowest com- 
bination of state and interstate rates, it was not a violation of 
a law intended to secure equality of rates, for a shipper to 
have his property transported according to the custom and 
practice of railroads, applying to all shippers and to all kinds 
of traffic, the fact being, however, that the 26^c tariff did not 
apply via Eochester, which made necessary the use of the sum 
of the locals. 

Comparison of Cost of Transportation to the 
Standard from Olean to Vermont Points, with 
that from Independent Refining Points:— 

The Government contends that these rates which the 
Standard used on its shipments from Olean to Burlington in 
connection with the rates that it used on shipments out of 
Burlington to various points in Vermont, gave it such an ad- 
vantage over its competitors in the rates they were required 
to pay from independent shipping points, that by means of 
these rates, it has monopolized the petroleum oil business in 
Vermont territory. 

State Eates op the Central Veemont Eailboad : — 

It appears that in the absence of a commodity rate, the 
rates that prevailed on the Central Vermont Eailroad for the 
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transportation of petroleum oil, were third class rates on 
shipments in carloads and second class rates on shipments in 
less than carload lots. The same general basis of local rates 
prevailed^on the Eutland E. E., there being no commodity 
rates in effect on that road. These two roads constitute 
the principal lines in the State of Vermont. It is 
shown, however, that for many years, the Central Ver- 
mont E. E. has adopted the practice of encouraging the 
location of jobbers upon its line, by making from its two 
distributing points, Burlington and White Eiver Junction, 
jobber's rates, that were less than the regular class rates, for 
traffic which came into Vermont to such distributing points 
over this railroad line, and was then distributed to local 
stations,|the railroad thus getting a double haul. Such rates 
werepn effect out of White Eiver Junction and Burlington for 
the benefit of jobbers generally, whereby they were given the 
advantage of local rates out of such distributing points, of the 
next class lower than that which the article ordinarily took 
(Def. Ex. 202, Vol. 19, p. 583). In addition to these jobber's 
rates, this road issued from time to time as occasion seemed 
to require, their special commodity tariffs, making rates fitted 
for moving the traflSc under existing commercial conditions. 
Copies of such tariffs are in evidence as Defendant's Exhibits 
203 and 205 (Vol. 19, pp. 588-4). One issued upon the appli- 
cation of the Franklin County Creamery Association, made 
rates from East Birkshire, Vt., to St. Albans, Vt., between 
which points that association had occasion to ship materials 
and supplies. Another tariff was issued to a pulp company, 
applying from eight different stations to Sheldon Springs, Vt., 
where the company's plant was located. Another tariff was 
issued upon the application of the Barney Marble Company, 
for the transportation of rough marble, from Eoxbury to 
Swanton. Each of these tariffs is entitled, " Special Eate 
Advice," and appears to be issued " Account of " the particular 
shipper who applied for the rate. The numbers on some of 
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these tariffs show that at least sixty-three tariffs of a like 
nature were issued on the first of January, 1904, and it other- 
wise appears that somewhere from one hundred to one hun- 
dred and fifty of such tariffs were issued in that year (Vol. 15, 
p. 2366). 

In the same manner this road appears to have made from 
time to time in connection with the handling of the traffic of 
the Standard Oil Company, upon which it first got revenue 
for the haul into Burlington, like commodity rates for distribu- 
tion out of Burlington to its local stations. A number of the 
tariffs showing these commodity rates are in evidence and al- 
though in the same general form as the " Special Eate Ad- 
vice " sheets issued to the other shippers, above referred to, 
the Government here asserts that it evidences a conspiracy 
between the Standard and the Kailroad Company (Pet. Ex. 
660-G to K, Vol. 10, pp. 1724-28). It will be noted in the 
first instance that these tariffs make rates between points in 
the same state and under the practice of this railroad, as well 
as railroads generally, were treated as state tariffs which were 
not required to be issued, or filed, in compliance with the require- 
ments of the Interstate Commerce law. Prior to the time that 
such special rate advices were issued, it appears that some 
business was at one time handled upon a somewhat different 
form of order, which seems to be merely a direction from the 
General Freight Agent to the local agent at Burlington, direct- 
ing him as to what rates to use on such shipments. Such special 
orders are in evidence as Pet. Bxs. 660-C and 660-D (Vol. 10, 
p. 1722). These relate, however, only to some six or seven 
stations on the Central Vermont Railroad out of the fifty-five 
stations named on page 143 of the Petition, with respect to 
which such special commodity rates were made, and to certain 
local stations on the St. Johnsbury & Lake Champlain Rail- 
road and on the Montpelier and Wells River Railroad, two 
short lines in Vermont, on which there are no places of any 
considerable size and as to which the traffic could have been 
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but insignificant. With respect to the stations on the Central 
Vermont Eailroad, generally, the rates seem to have been 
covered by the usual special rate orders. As to all of these 
rates, it appears merely that the Central Vermont Eailroad 
treated the Standard Oil in connection with the handling of 
its traffic, the same as it did all other shippers, who brought 
traffic in over its lines, and then redistributed it to its local 
stations. 

Taeipfs issued foe account of a paeticulab shippee. 

The fact that these state tariffs of which the Central Ver- 
mont Railroad had something over one hundred issues in the 
year 1904, state upon their face that they are for " account of " 
a particular shipper, that is named, is seized upon by Gov- 
ernment counsel as being evidence of something wrong, their 
contention in this regard being consistent with a constantly 
manifested disposition to see something wrong in that which 
they do not understand. It is the uncontradicted testimony of 
the Chief Clerk of this road that it was their custom in issuing 
these commodiy tariffs, to put on them the name of the ship- 
per upon whose application the tariff was issued, merely as a 
matter of convenience in keeping track of the tariffs. The 
initials at the bottom of the tariff show that they were dis- 
tributed to various officers and agents of the railroad inter- 
ested ; that there was nothing secret about any of such tariffs, 
which were kept in the various offices in the same way that all 
the tariffs were kept, accessible to the same clerks, and avail- 
able to any shipper. (Vol. 15, p. 2366, et seq.). One railroad 
expert who testified with regard to these tariffs, stated that 
there was nothing in the words " Account of Standard Oil 
Company " to indicate that the tariff applied only on that 
company's shipments. (Vol. 15, p. 2193). While he did say 
that the special order which is a direction to the agent as 
to handling of Standard Oil shipments did not warrant its 
use on other shipments, it will be remembered that the 
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orders in this form could have been applied to only a very 
limited amount of traffic, and were merely a direction from 
a railroad oflScial to an employee of which the Standard 
had no knowledge ; and the Chief Clerk of the road ex- 
pressed his belief that a tariff in the usual form had been issued 
in connection with this order although the language of a rate 
order might indicate otherwise (Vol. 15, p. 2367). 

The same practice of stating upon the tariff, the name of 
the shipper who applied for it, was formerly very common 
with railroads generally (Vol. 14, p. 1612). An illustration of 
this is found in the three state tariffs of the Boston & Maine 
Eailroad, Defendant's Exhibits 112-A, 112-B and 112-C (Vol. 
18, pp. 278-80), which are entitled " Special rate Notices ", 
were issued in September, 1904, and read : " Shipper, Gulf 
Befining Co." and name rates from its shipping point at Bev- 
erly, Mass., to various points in Massachusetts. 

Tables Showing Comparison of Cost to Standaed and to 
Independents. 

Two questions arise in connection with these Central Ver- 
mont state rates, first, their use in connection with the dis- 
tributing in less than carload lots, from Burlington, of oil 
brought to Burlington in carloads, and second, the use of the 
carload rates out of Burlington in a combination of locals to 
make a through rate from Olean, New York or New London, 
Conn., to various Vermont points. 

With regard to the cost of transportation to the Standard 
on the shipments from Olean by breaking bulk at Burlington, 
and distributing in less than carload lots at the special rates 
which the Standard is alleged to have had, it is urged that 
this gave to the Standard a less cost of transportation than 
the independent refiners would have had to pay to reach 
the same points of destination, and that by means of this com- 
bination of rates, the Standard had rates that were much lower 
than the Pennsylvania refiners located at points in Western 
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Pennsylvania, not far distant from Olean, were required to 
pay. 

The reason why there was not a consistent basis of through 
rates from those Pennsylvania refining points to this thinly 
populated region, having but little traffic, will hereafter appear 
in consideration of the general question of failure of the rail- 
roads to make through rates from Western refining points gen- 
erally into New England. At this time it need only be shown 
that the Government is in error in its assumption that the 
cost of transportation to the Standard in delivering its pro- 
ducts from the refinery at Olean to local stations in Vermont, 
was less than that available to some independent refiner. The 
cost to the Standard in delivering oil at these local Vermont 
stations, it will be readily seen, consists of the sum of the car- 
load rates from Olean to Burlington, Rutland, or Bellows 
Falls, the cost of breaking bulk at such point of more than Jc. 
a gallon, but taken as ^c. per gallon, and the special commod- 
ity rates out of Burlington, Rutland or Bellows Falls, which- 
ever was the more advantageous distributing point, to points 
on the Central Vermont Railroad, and the regular second class 
rate out of Burlington to points on the Rutland Railroad. 

There is an independent refinery at Bradford, Pa., and 
for many years there was a rate of 33c. per one hundred 
pounds, applicable to less than carload shipments from Brad- 
ford to all points on the Rutland Railroad. This rate was in 
effect for a short time to points on the Central Vermont Rail- 
road, bui after the acquisition of that road by the Grand 
Trunk Railroad, through rates from points on the Buffalo, 
Rochester and Pittsburg in Western New York and Pennsyl- 
vania, to points on the Central Vermont R. R. were taken out 
not only upon oil hut upon, all merchandise, the Grand Trunk 
Railroad preferring apparently, to get the long haul over its 
own rails from other Western points, upon any traffic going 
from that territory to Central Vermont Railroad points. This 
is confirmed by the fact that not long afterwards the Grand 
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Trunk Bailroad put in a petroleum tariff applying tlie through 
Boston rate to points on the Central Vermont Eailroad, tak- 
ing Boston rates (Vol. 14, p. 1654). 

During all of the time there was available to independent 
refiners and shippers at New York Harbor the water route, 
above referred to at a rate of 6;^c. per hundred pounds to 
Burlington. This plus the cost of transfer from boat to cars 
and the second class rate out of Burlington to Central Vermont 
and Eutland Railroad points, gives the cost of transportation 
from New York Harbor to such destinations. 

Defendant's Exhibits 122 and 123 (vol. 18, pp. 348-9 ; 351) 
show a comparison of the cost to the Standard to reach these 
points from Olean and the rates at which they might have 
been reached by an independent shipper, as above set forth ; 
and it appears that in most instances the cost of shipments to 
the local stations on both of these railroads, in the manner 
in which the Government contends the Standard has made 
shipments to enable it to monopolize trade in this territory, 
was greater than that at which the independent refiner at 
Bradford could have made shipments at all times to points 
on the Eutland Eailroad and, during the period that the rates 
were in effect, to points on the Central Vermont Eailroad and 
were far greater than that at which an independent refiner at 
New York Harbor could have at all bimes reached the same 
destinations in the manner outlined. 

The manager of the American Oil Works, a corporation 
having a refinery at Titusville, Pa., testified with respect to 
rates from Titusville to various Vermont points and produced 
freight bills showing the cost of transportation on shipments 
made from that refinery to such points. Deft's Exhibit 177 
(Vol. 19, p. 636) is a comparative statement of the cost of 
transportation on these barrel shipments from Titusville with 
what it would have cost the Standard to have made barrel ship- 
ments to the same points in the manner in which the Government 
contends the Standard made shipments that have resulted in its 
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securing a monopoly of the business in that territory. An ex- 
amination of this exhibit shows that the cost of transportation, 
to the Standard was in nearly every instance, upon less than car- 
load shipments, greater than the actual cost of transportation 
to the American Oil Works on the shipments that it made and 
to the few points to which the Standard is shown to have had 
carload rates, such rates are in some instances less and in 
some instances greater than the rates on carloads from Titus- 
ville. Now, it may be, that the Standard supplied the trade- 
if it had any trade, to some of these points, from its tank 
station at Bast Boston, or from other shipping points, but if 
it did so it was at the rates about which there is no complaint 
and which it had the undoubted right to use. If, however, it 
did make shipments in the manner in which the Government 
contends, and thus monopolized this trade, (and whether or 
not it did is not shown), it was at a distinct disadvantage in 
comparison with the rates with respect to most of the points 
to which the American Oil Works made its shipments. 

Not only were these Vermont state rates reasonable rates, 
which gave the Standard no advantage over its competitors, 
but in so far as their use in distributing oil out of Burlington 
is concerned, the shipments upon which they were used were 
purely intrastate shipments at rates which the defendant might 
lawfully use and which can in no way be affected by any 
Federal Statute and were in no way under the control of the 
Federal Government. 

Vebmont state bates in combination with Inteestate bates. 
The other question that arises in regard to the use of these 
state rates, is their use in connection with interstate tariffs on 
through shipments, which is in substance, merely the same 
question as above discussed of the custom of the use of 
unfiled state rates on interstate shipments. As already 
seen, there were in effect the commodity rates from Olean 
to Burlington and also the commodity rate from New Lon- 
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don to Burlington. There were also the state rates from Bur- 
lington to points in Vermont, already referred to. The sum 
of these locals was less than the through class rates which 
were evidently not designed for or adjusted to the handling of 
such trafiBc. , Under these circumstances it was the universal 
custom to use the sum of the locals. The transaction com- 
plained of by the Government was in effect, nothing more than 
this, namely, the combination on Burlington being the lowest 
rate, if a car was shipped to a point intermediate between the 
point of origin and Burlington, instead of sending the car into 
Burlington, and then reconsigning and shipping out at the 
local rate, the car was stopped off at destination, but in such 
case the full tariff rate into Burlington and back to destination 
was paid. For example there was a state rate of $45.00 a car 
from Burlington to Bethel, a point on the Central Vermont 
Railroad, intermediate between Burlington and New London. 
(Pet. Ex. 660-1 Vol. 10 p. 1726) Instead of shipping the car 
into Burlington from New London and then hauling it back 
over the same rails to Bethel, the car was stopped off at 
Bethel in transit, but the full rates into Burlington and back 
to Bethel were paid, the railroad thus saving a double haul 
and the shipper getting no advantage whatsoever, except it 
might be a little saving in time. Likewise on shipments going 
from Olean via the Norwood route, destined to St. Albans, Vt., 
for example, instead of the car running on to Burlington and 
there being reconsigned at the $30 00 per car rate, expressed 
in the same state tariff, the car was stopped off at St. Albans, 
but the full tariff rate into Burlington and back to St. Albans 
was paid. 

Now under the long and short haul clause of the 
Interstate Commerce law, it would seem that the regu- 
larly filed rate from Norwood to Burlington would be the 
maximum rate to intermediate points, as also the regu- 
larly filed rate from New London to Burlington. This principle 
however, the railroad does not seem to have applied, but seems 
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to have required payment of the full rate into Burlington and 
back again without question. The Government, however, con- 
tends that this was a most iniquitous transaction. All of these 
tariffs were submitted to the various railroad freight tariff ex- 
perts above mentioned on page 279 of this brief and they all 
stated that under the railroad practices prevailing at the time, 
the sum of the locals would have been used as being less than the 
through rate, and there would have been nothing unusual and 
they would not have considered that there was anything illegal 
in such transactions. This arrangement of dropping off cars 
at intermediate stations was first made with respect to ship- 
ments going from Olean ; and it is the testimony of the repre- 
sentative of the Central Vermont Railroad who testified in 
the case, that this was done as a matter of convenience to the 
railroad and that dropping the cars off at destination was done 
whenever they learned of it in time to save the road the extra 
haul, that the railroad did this solely for the purpose of its 
own convenience, and under the belief that it was a perfectly 
lawful transaction. The same was true with respect to ship- 
ments going from New London to points intermediate between 
that place and Burlington. The testimony of this witness 
with respect to that transaction being : — 

A. Whenever we could catch the car before it got into 
Burlington we would drop it off at its destination without let- 
ting it go into Burlington. In some instances they got by us 
and got in there. 

Q. What advantage was that to your road ? 

A. It saved the haul to Burlington and back again. 

Q. And gave you the same revenue ? 

A. And gave exactly the same revenue. 

Q. Did you consider at the time those transactions took 
place that you could lawfully do that ? A. We did (Vol 15, 
p. 2369). 

New England Xon Pro-rate. 

The Government contends that prior to 1906, while the 
various railroads leading from New York, Pennsylvania and 
Ohio, generally speaking, made through rates on most com- 
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modities to New England points that were less than the sum 
of the locals, that with the exception of the Fitchburg division 
of the Boston & Maine Railroad and the Boston & Albany Eail- 
road, the New England roads refused to join the western roads 
in through rates on petroleum oil from western refining points 
to New England, but charged their full locals, that this refusal 
to make through rates benefited the Standard because it 
shipped to New England from its tidewater shipping points in 
Connecticut and at East Boston, Mass., and that the railroads 
refused to make such through rates at the instance of the 
Standard. 

Now, in the first place, it will be noted that if there were 
any general failure of the railroads to agree upon through 
rates and any advantage resulted to the Standard, because it 
had shipping points at tidewater and was not dependent upon 
railroad transportation to get its products into New England, 
the Gulf Refining Company which has long made shipments 
from its tank station at East Beverly, Mass., into the same 
territory, enjoyed the same advantage ; and in the next place 
it is apparent that the New England roads got larger revenue 
out of charging their full locals than they would have received 
if they had joined the western roads in through rates ; and that 
if the Standard, because of this condition, saw fit to equip 
itself with the means necessary to supply the trade without 
paying for the haul from a western refining point, there is no 
more reason to presume, in the absence of direct proof, that 
this condition was brought about by the Standard, than there 
is to presume that the condition was brought about by the Gulf 
Refining Company. 

Nor it is to be understood that there is necessarily 
anything wrong, or that there has been any attempt to dis- 
criminate in favor of one shipping point against another, be- 
cause there happened to be in efi'ect commodity rates from the 
location of two industrial concerns, making shipments from 
nearby points, even though they be in the territory which 
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ordinarily takes the same rates. This is well illustrated by 
the rates on petroleum and its products that were actually in 
effect from Bradford, Pa., and from Wellsville, N. Y., two in- 
dependent refining points in territory that ordinarily takes the 
same rates. Deft. Ex. 126 (Vol. 18, p. 363) takes the same 
points of destination that the Government selected as repre- 
sentative points on the Boston & Maine Railroad in the con- 
struction of its Exhibit 621 (Vol. 10, p. 1618), and shows the 
rates from Bradford and from Wellsville, both carload and 
less than carload, to these same destinations. It will be seen 
that the carload rate differs from 4c. or 4^c. in every instance 
and that the less than carload rate differs to the amount of 3c. 
as to all of the twenty destinations shown except three. 

GOVEBNMENT IN ErBOE AS TO THE FaCTS. 

The Government undertakes to show that the rates from 
the independent refining points in Ohio and Western Pennsyl- 
vania were exorbitantly high. 

An examination of the record at once discloses that the 
Government has fallen into serious error with respect to the 
facts, as to such supposed discriminations, and about which 
the Bureau of Corporations arrogates to itself great credit in 
having discovered this supposed condition and brought about 
a correction of it, for it appears that the Government's repre- 
sentative was mistaken not only in trying to show the extent to 
which the roads did not pro-rate on petroleum oil, but also in 
the broad statement that they did pro-rate generally on other 
commodities. 

Now, while, it is true that in 1906 some roads that 
had not previously made through rates on petroleum then 
joined in such rates and that some territory that was not 
previously open to through rates, was so opened, still the 
rates available to western refiners were in fact much lower than 
the Government's proofs tend to show, and even after the 
matter has been so generally agitated, there are still some con- 



315 

siderable portions of this territory as to which the roads have 
not as yet agreed upon through rates. 

The Government concedes that there were, generally speak- 
ing, through rates from western refining points to Boston and 
also to points on the Boston & Albany and Boston & Maine 
railroads, over which such through rates to Boston applied 
and on some branches extending into Vermont and New 
Hampshire. It is a fact that prior to 1906, the New Haven 
Road refused to join in through rates. The reason for this, 
as stated by their representatives in another proceeding, was, 
according to the Government's evidence in this case, the 
danger of fire in the handling of oil shipments on the wooden 
floats by which freight was accustomed to be transported from 
Jersey City, and the termini of the various other western 
roads, to the New Haven road on the Harlem River. The 
danger of fire from oil leaking out on to these floats was so 
great that that road did not make through rates and would not 
handle shipments of oil in this manner. It also appears that 
this road did not make through rates to its other connections 
north of New York Harbor as it might have done without 
incurring the danger of fire from float transfer at that place. 
The reason for this, however, is apparent. If the New Haven 
Eoad refused to join its connections at New York Harbor, but 
did join in through rates with its northern connections, the 
roads as to which it refused to make through rates being 
thus excluded from handling traffic, would retaliate. (Vol. 4, pp. 
1748,e< seg.J The New Haven Road appears to have since changed 
its policy in this regard and now joins in through rates. 
This may very likely have been because of the present use of 
steel floats, which of course does away with the danger of fire 
from handling oil upon wooden floats. 

The Government chose December 14th, 1904, in its attempt 
to show discriminations and pretends to show rates from 
Toledo and Cleveland, Ohio, and Oil City, Pa. to a large num- 
ber of selected and alleged representative points on the Boston 
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& Maine, Maine Central, New Haven, Central Vermont and 
Eutland railroads (Pet. Exs. 621-624, Vol. 10, pp. 1618-1621). 
The Bureau of Corporations' representative who compiled 
these exhibits testified that the rates shown were the lowest 
combinations that he could find (Vol. 4, p. 1739). The Govern- 
ment also put in evidence in this connection, a map (Pet. Ex. 
672, vol. 10, p. 1742), which purports to show that part of the 
New England territory to which a pro-rating was allowed (Vol. 
5, p. 2086) ; and the much larger territory, according to their 
testimony that was not open to through rates. The defendants 
have in evidence another map, their exhibit 186 (Vol. 19, p. 
550), which shows the territory actually open to prorate. This 
map shows that nearly all of the states of Vermont and New 
Hampshire and a part of Maine, was available to some western 
refinery by means of a through rate from such point. 

The Government contends, however, that two of the tariffs, 
relied upon by the defendants, as showing such through rates, 
when properly construed did not make rates as we maintain. 

Geand Trunk, Toledo-New England Tariff. 

The first tariff, the construction of which is questioned, 
is Defendant's Exhibit 124-A (vol. 18, p. 353). This is a 
Grand Trunk System petroleum oil tariff, its I. C. C. 
A-944, effective December 12, 1904, making rates on petro- 
leum products in carloads from Toledo to points in Central 
Freight Association territory and Trunk Line territory. It 
states upon its face that it is issued in connection 
with a large number of railroads, including the Cen- 
tral Vermont, Boston & Maine and Maine Central railroads, 
and their connections, as specified in several enumerated 
agents' guides and billing lists, including that of the National 
Despatch-Great Eastern Line. The tariff consists of a single 
sheet, on the back of which are first named rates from Toledo 
to Trunk Line territory. Rates are shown to nineteen basing 
points, including Boston, Mass., to which a rate is made of 
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27c. per hundred pounds. Below this list of basing points 
are the words " For list of stations to which above rates 
apply, see various Fast Freight Line Billing instructions." 
Below this is a list of rates to various basing points in Central 
Freight Association territory and next below follows certain 
conditions, among which is the following : " Rates to inter- 
mediate stations will not exceed rates to the next station of 
greater distance on the same railroad." 

By reference to the National Despatch-Great Eastern Line 
guide, (Deft. Ex. 124-B, Vol. 18, p. 354) for list of stations to 
which the rates apply, we find a large number of stations on 
the Central Vermont, Maine Central, Boston & Maine and 
Boston & Albany Railroads, to which the Boston rate applies. 
The fact that the tariff and guide together make rates to all 
these points, would not be questioned, except for a note on 
page numbered one of the guide, which is as follows : 

" Petroleum or its products, whether in tank cars or in 
packages, must not be taken under the instructions of this 
guide, but such shipments will be subject to special tariffs 
and local regulations of railroads interested." 

The Government contends that because of this provision, 
the tariff is not properly construed as making rates to the 
points, on the New England railroads named, that are shown 
in the guide as taking the Boston rates. The defendants 
maintain that this tariff of the Grank Trunk Railroad (A-944) 
is the special tariff to which the clause refers for rates, that the 
reference in the tariff to the Guide Book is merely for the list 
of stations to which the rate applies, and that the petroleum 
restriction clause above quoted in no way affects the applica- 
tion of the Boston rate named in the tariff to all stations 
shown in the Guide as taking Boston rates. 

It will be remembered that the Grand Trunk System con- 
trols the Central Vermont Railroad, and has a continuous line 
from Toledo to White River Junction, Vt., from which point, 
in connection with the Boston & Maine Railroad it has a line 
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to Boston, Mass. Mr. H. C. Martin, Chief of Tariff Bureau of 
the Grank Trunk System is accustomed to issue tariffs as 
requested by the various traffic officers of that system, includ- 
ing the different division freight agents in charge of specific 
territories (Vol. 15, p. 2170). In September, 1904, the divi- 
sion freight agent of the Grank Trunk System at Toledo wrote 
to Mr. Martin, asking him to publish a tariff on petroleum and 
its products in carloads " from Toledo to Eastern U. S. points, 
and to Montreal for export as soon as possible " (Def. Ex. 
195, Vol. 19, p. 572). Following this request, in due course 
of business, Mr. Martin caused the tariff in question to be 
issued. It will be noted that the purpose in issuing the tariff 
was to make rates " to Eastern U. B. points." Martin, the 
man who compiled and issued it, testified in regard to it : 

A. The tariff is intended or is a tariff applicable on petrol- 
eum and its products from Toledo, Ohio, to certain points 
within the Central Freight Association territory and other 
points within what is commonly known as Trunk Line or 
United States seaboard territory, and by cross-reference to our 
billing lists or guides making an application to points common 
with the points uamed in the tariff or taking the same rates. 
(Vol. 16, p. 2169.) 

Now, a Fast Freight Line, so-called, is an association of 
railroads for their mutual benefit in the soliciting of freight in 
order to avoid expense, the proportionate cost of each road 
transacting its business through such an association being less 
than for each individual road to bear the expense singly. For 
the purpose of convenience in issuing tariffs and of giving 
instructions to shippers, such associations issue their 
shippers' guides or billing books. These guides do not 
make rates in themselves, but are merely a list of sta- 
tions indicating a basis by which rates are made in 
connection with tariffs of the individual roads (Vol. 14, p. 
2063). The particular guide in question (Deft. Ex, 124-B, Vol. 
18, p. 354) is a printed document of one hundred and 
seven pages ; it gives a great many rules and regulations in 
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respect to the handling of shipments, names several hundred 
points in New England and provides that each of these points 
takes the same rates as some specified basing point. With 
such a guide as a basis, a railroad can issue a comparative- 
simple tariff, like the tariff in question, making rates to the 
several basing points named in the guide, and then by refer- 
ence to the guide, make the rates apply to the hundreds of sta- 
tions therein named. The Official Classification which prevails 
in the territory from which this guide generally applies, did not 
classify pretroleum and its products, in tank cars, but speci- 
fically refers to special tariffs. Many of the roads, how- 
ever, have exceptions to the Official Classification and thereby 
classify oil, in the absence of commodity tariffs. When this 
association of roads got together to issue their shippers' guide, 
they inserted substantially the same provision as that con- 
tained in the Official Classification. As Mr. Martin testified : 

" The bases for rates on petroleum and its products not 
being provided for in the classification, must have neces- 
sarily been created by a specific tariff. Therefore, the book, 
simply being a guide reference to our agents, could not be 
used as a rate sheet without a rate sheet to guide the agent as 
to what rate to apply and the note so states. It says it will 
be subject to special tariffs." (Vol. 15, p. 2177) 

And as was suggested by another witness : it might be that the 
Grand Trunk Eoad would be quite willing to join in rates from 
Toledo, out of which it had its own rails, to Boston points, 
when it would not be willing, for example, to join in making 
such rates from Lima, Ohio, a near by petroleum shipping 
point to which it did not have its own rails, as it would then 
have to divide the earnings with the initial road. (Vol. 14, p. 
2062). 

It is apparent that the effect of the clause was that petro- 
leum could not be carried on class rates in connection with 
this guide, and the individual roads were left to control the 
matter by their special tariffs. (Vol. 15, p. 2155). Such a 
special tariff is the tariff in question. In constructing this 
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tariff the railroad availed itself of the guide, as railroads com- 
monly do, and instead of printing a tariff with a hundred or 
more pages, and giving over again the names of hundreds of 
towns shown in the guide, a document of one sheet was issued 
with the statement on the back of it below the list of rates to 
the various basing points specified " For list of stations to 
which above rates apply, see various Fast Freight Line 
Billing instructions ". The reference to such billing instruc- 
tions, or guides, it will be noted, is merely for the list of 
stations which by this reference were engrafted on to the 
special tariff to which reference is made in the guide 
for petroleum rates. It would seem that language can 
scarcely be found to state more clearly that the rates 
named do apply to the various Boston rate points, shown in 
the guide, than that used in these two documents, considered 
together, and that but for a determination to construe them 
otherwise, because of their most disastrous effect upon a pet 
theory, no question would be raised about them. 

All of the witnesses above named on page of this brief 
testified with regard to these tariffs and construed them as 
applying the rate from Toledo to Boston of 27c. per cwt. to all 
Boston rate points named in the guide, situated on the various 
New England roads the names of which appear on the face of 
the tariff ; and the Chief of Tariff Bureau of the Grand Trunk 
System, the witness Martin, above referred to, also testified to 
the same effect. 

Van Dyke Fort, the Asst. Gen. Fgt. Agt. of the Illinois 
Central E. E., being interrogated with regard to the petroleum 
restriction clause in the guide, testified as follows : — 

A. I think it is very plain that that means that this guide 
of itself does not establish the Boston rate to Burlington, Ver- 
mont, but you must refer to a petroleum tariff, and referring to 
this petroleum tariff' from Toledo you will find that it applies 
in connection with the National Despatch-Great Eastern Line 
and refers to the list of stations to which the above rates 
apply, — the rates as specified at the top of the second page. 
That very plainly means that the Boston rate applies. This 
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clause here is simply a caution that without a special petro- 
leum tariff that distinctly applies the Boston rate to Burling- 
ton, the Boston rate would not apply. 

Q. And as a freight man you interpret these two documents 
as applying the Boston rate to Burlington ? (Vol. 15, p. 
2154.) 

A. Oh, without any question. 

******* 

Q. Now, what was the object of that clause in there ? 

A. The object of that clause, it appears to me, was to cau- 
tion agents and others using the guide that the 5th class rate, 
possibly in the class rates, would not apply, that a commodity 
rate would not apply unless the tariff containing the rate said 
it would. 

Q. That is, the 5th class rate would not apply unless the 

tariff containing the rate said so ? A. Yes. 

******* 

Q. Tou say it applies on the face of it. Please state how 
it does apply on the face of it ? A. We cannot consider the 
entire tariff the face of the tariff. On the face of the tariff it 
says : " Gi'and Trunk Kailway System and Detroit & Toledo 
Short Line Railroad in connection with various railroads and 
connections as specified in the following Agents and Billing 
Lists," and then it specifies the National Despatch-Great 
Eastern Line on the second page. 

Q. Now will you let me ask you a question about that ? 

A. I have not quite completed my answer. On the second 
page it says : " For list of stations to which above rates apply, 
see various fast freight line billing instructions : " It names a 
rate to Boston of 27 cents. The billing instructions referred 
to are plainly that issue there, which makes Burlington, Ver- 
mont, take Boston rates. There you arrive at the conclusion, 
the inevitable conclusion, that the rate from Toledo to Bur- 
lington, Vermont, was 27 cents. (Vol. 15, p. 2155.) 

Fred Zimmerman, Asst. Gen. Fgt. Agt. of the Michigan 

Central R. R., in this regard, said : — 

A. There is no question but what a rate is definitely estab- 
lished on petroleum products from Toledo to Burlington, Ver- 
mont, by the use of the National Despatch-Great Eastern 
Guide No. 9 in connection with Grand Trunk Tariff I. C. 0. 
No. A-944, which rate would be the Boston rate of 27 cents 
per 100 pounds. Now, if you will allow me, I would like to 
state that as I interpret this Guide No. 9, which is general in 
its application, being used in connection with rates applying 
from Grand Trunk western stations and stations on connecting 
roads of the Grand Trunk, I note on page 1, in the second 
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paragraph, it states : " The rates indicated in Rates Column 
are based on the ordinary current east-bound rates. When 
lower rates are issued on commodities, the instructions in this 
Guide will not necessarily apply in connection with said re- 
duced rates. In such cases, agents and others interested must 
not undertake to transport traffic under the reduced rates until 
they have ascertained from the proper traffic official of the 
initial road that the roads interested are prepared to transport 
the commodity at the reduced rates." Now here is a definite 
tariff on petroleum products from Toledo to Boston and other 
Trunk Line points, and specifically makes reference to this 
Guide Book, from which is clearly established a rate to Bur- 
lington the same as to Boston, of 27 cents per 100 pounds. 

Q. Have you had a large experience in handling Fast 
Freight Line matters and in connection with the business of 
the use of their Guide Books or documents ? A. Yes, sir. 

Q. To what extent ? 

A. The principal traffic of the Michigan Central Eailroad 
from this section is to the East and is necessarily handled in 
connection with Fast freight lines and their Billing Guides are 
used extensively in ascertaining the rates to other than the 
principal basing points in the East. Our own tariffs named 
the rates to the principal basing points. (Vol. 15, p. 2100.) 
******* 

Q. Don't you think it rather peculiar that if the Grand 
Trunk had an open published rate to all New England points 
practically, which made the Boston rate to those points, that 
your road would have had much higher rates ? 

******* 

A. That does not necessarily follow, Mr. Kellogg. I will 
explain why. The Grand Trunk controls the Central Vermont 
Railroad, and did in the years mentioned, as I understand it, 
and it would be extremely odd if they did not publish rates 
from western points so as to give them the maximum haul, to 
a line that they controlled, and also to Portland, one of their 
own points. (Vol. 15, p. 2L45.) 

It is the contention of the Government that these roads 
should have made through rates on petroleum products, such 
as are in effect under this Grand Trunk tariff, long before, as 
they say, the roads did generally do so in 1906. The New 
York Central road, a a will be pointed out presently, in the 
early part of 1905, after an investigation of the matter, opened 
lip the territory along the lines they controlled, to through 
rates from western refining points ; this tariff of the Grand 
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Trunk road merely shows that that road did in December, 
1904, what the New York Central did three months later, and 
what the Government contends the roads did generally in the 
following year. The construction of the tariff for which we 
■contend is therefore logically consistent with the circumstances 
surrounding its issuance. 

The Government's Rebuttal Testimony. 

Upon rebuttal the Government called several witnesses, 
who testified that this Grand Trunk tariff A-944, together 
with the National Despatch-Great Eastern Guide Book, does 
not make rates to any New England points except to Boston, 
to which point a rate is specifically named by the tariff itself. 
One of these witnesses, John M. Jones, has been in charge of 
the Tariff Department of the Interstate Commerce Commis- 
sion since June, 1908. He had previously been for several 
years chief of the tariff department of the Southern Railway 
and had been in railroad service in a freight traffic department 
for a period of twenty-two years. T. C. M. Schindler, who 
had previously testified and is connected with the Bureau of 
•Corporations, also attempted to construe the tariffs. He has 
had a railroad experience of a good many years and was at 
one time General Freight and Passenger Agent of the Cincin- 
nati Northern Railroad. He has been with the Bureau of 
Corporations since 1905, and practically all his time since he 
has been connected with the Bureau has been devoted to an 
investigation of the affairs of the Standard Oil Company. 
He has assisted actively in the preparation and prosecution of 
this suit and of the criminal suits against the Standard aris- 
ing out of shipments made over the Alton Railroad from Whit- 
ing to East St. Louis and also those arising out of shipments 
from Olean to Vermont (Vol. 20, p. 433). In spite of his 
long railroad experience, he has not sufficient confidence in his 
own judgment to call himself a tariff authority, and admitted 
that he does not consider himself a tariff expert (Vol. 20, p. 
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436). If be does not consider himself an expert, the Govern- 
ment of course can not expect the Court to do so ; and aa 
examination of all his testimony shows that he is at least 
right in this estimate of himself. In determining, therefore,, 
just what weight should be given to the opinion of these 
witnesses, it should be borne in mind that they are 
both connected with the Government service and in- 
terested in the prosecution of this suit, that Mr. Schindler 
has been nearly four years actively engaged in matters leading 
up to it ; and although desiring to be entirely fair to these 
gentlemen, it seems not improper to say that a man who, after 
twenty years of railroad service becomes a clerk, or the head 
of a department in the Interstate Commerce Commission or 
the Bureau of Corporations, has manifestly not achieved suc- 
cess in railroad service. The Government also called one, A. 
W. Sheahan, who is local joint agent of the Detroit & Toledo. 
Shore Line and of the Toledo, St. Louis & Western Kailway 
at Toledo ; also William J. Sass, who was chief clerk in the 
same office, C. B. Fulton, who is secretary of the Chicago and 
OhioJIliver Committee and chairman of the Mississippi Valley 
Freight Association, and in this connection issues tariffs for 
these associations, — he is not shown, however, to have had any 
actual railroad experience or connection with freight matters 
other than as secretary and chairman of these associations, — 
and F. W. Boltz, who after a good many years of experience in 
various railroad positions, the nature of which is not shown,, 
dropped out of railroad service and was engaged in some sort 
of mercantile business in Cleveland, but since March, 1906 has 
been traffic manager of the National Petroleum Association. 
The most striking feature perhaps of the testimony of these 
witnesses, called by the Government to sustain its contention 
as to whatjit apparently considers an important matter is the 
fact that, while there are so many strong, successful and experi- 
enced freight traffic men connected with the various railroads, 
of the country available as witnesses in the interpretation of 
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tariffs, the Government should be reduced, in attemptinpf 
to secure such witnesses, to the testimony of a local rail- 
road agent and chief clerk, of two necessarily prejudiced men, 
respectively, a clerk and a head of a department in 
the Bureau of Corporations and the Interstate Commerce Com- 
mission, the chairman and secretary of a Freight Commitee that 
had nothing to do with east-bound rates and a man who spent 
many years service with railroads so unsuccessfully that he 
went out of that service into mercantile business before be- 
coming traffic manager of the National Petroleum Association. 
In attempting to defend their construction of the docu- 
ments in question, these witnesses have, as it seems to us, 
been forced into illogical and inconsistent positions. A glance 
at the map of the Grand Trunk System, either as shown in the 
last page of the National Despatch-Great Eastern Line Guide, 
or as shown in current issues of the Official Eailway Guide, 
shows that the Grand Trunk, in order to get the long haul 
upon traffic moving under its tariff from Toledo to Boston, 
would naturally route the traffic by way of St. Johns, Quebec, 
the Central Vermont Railroad from that point to White River 
Junction, Vt., and the Boston and Maine road from White 
River Junction to Boston. If the tariff makes a rate over such 
a route, then the application of the long and short haul 
clause as stated in the tariff, would necessarily apply Boston 
rates to points on this route, which would include most of the 
points on the Central Vermont Railroad, to which we contend 
the rate applies. Mr. Schindler, seeking to avoid this con- 
clusion, professed that the rate could not apply via that route, 
but that the rate might be applied by way of the Niagara 
frontier, thence over the New York Central and the Boston & 
Albany or the Fitchburg Division of the Boston & Maine. 
The application of the rate by such a route would give to the 
main lines of these two roads in Massachusetts the Boston 
rate ; but inasmuch as according to his testimony the rate 
could not apply m connection with the National Despatch- 
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Great Eastern line, it would follow that the rate conld 
not be applied to any point on the Fitchburg division 
of the Boston & Maine or any point on the Boston & 
Albany except upon the direct route to Boston ; that is to 
say, while these two roads in Massachusetts were open, in 
connection with all other Western roads, to a pro-rate from 
Western refining points, the Grand Trunk Eailroad in issuing 
this tariff, has excluded itself from handling traffic to these 
many points in Massachusetts which were admittedly open to 
prorate with any railroad. 

In accordance also with the construction which Mr. Schind- 
ler would put upon the tariff, the naming of the Central Ver- 
mont Eailroad, of the Maine Central Railroad, of the National 
Despatch Great Eastern Line, as well as each of the seven 
billing books or guides specifically named except the Commer- 
cial Express, which he says does not contain the petroleum re- 
striction clause, were meaningless. In other words, while these 
railroads and these billing guides are named upon the tariff, 
their being mentioned there is of no effect and must have been 
intended merely to apprise shippers that the rates would 
not apply to such points. The absurdity of a railroad which 
did not have rates to certain points issuing a tariff for the pur- 
pose of apprising shippers in large part that it did not have 
rates to such points, is at once apparent and becomes more 
striking in consideration of the purpose of issuing the tariff, 
as expressed in the letter asking that a tariff be issued (Deft. 
Ex. 195, Vol. 19, p. 572) which requested that the rates be 
made to Eastern United States points. 

The reason given by this witness for excluding the Central 
Vermont Railway from the tariff A-944 was : 

A. " Under my interpretation of the rule contained in that 
book and by reason of the fact that I knew the Central Ver- 
mont was not accepting oil on that basis " (Vol. 20, p. 451). 

That is, these tariffs are construed by this witness not from 
the language contained in the tariffs themselves but from the 
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witnesses' own supposition as to the policy of the Central 
Vermont railroad. This supposition, however, was not cor- 
rect. The testimony of both Mr. Martin, chief of tariff bureau 
of the Grand Trunk System of which the Central Vermont is 
a part, and of the Mr. Ferguson of the Central Vermont Eail- 
road, is that this road did have working arrangements for 
and would have accepted oil shipments and moved them under 
this tariff (Vol. 15, pp. 2337, 2381). 

A construction of a tariff by one who does not pretend to 
be an expert in such matters, that is admittedly based 
upon some supposed information outside of the tariff, which 
information is shown to be wrong, cannot be of much assist- 
ance in arriving at a correct construction of the document. 

The witness Boltz, in attempting to find an explanation of 
why the Central Vermont Railway was named in the tariff, if 
his construction of the documents is correct, said that the rate 
to New York of twenty-five cents per one hiindred pounds 
named in this tariff might be made by way of the Cential Ver- 
mont road. If that construction of the tariff is correct, then, 
not the Boston rate of twenty-seven cents, but the New York rate 
of twenty-five cents would apply, by the long and short haul 
clause printed in the tariff, not merely to those points on the 
Central Vermont road that are stated in the Guide as taking 
Boston rates, but to all points on the Central Vermont road 
from St. John's, Que., to New London, Conn, and would give 
to the tariff almost as wide an application as we have con- 
tended for at a rate of twenty-five cents instead of twenty- 
seven cents. 

This witness contradicted the Government's other witness, 
Schindler, and said that this tariff makes the Boston rate over 
any route where percentage divisions prevail (Vol. 20, p. 457). 
As there were percentages via the Central Vermont road, this 
"makes the rate via St. Johns, Que. and White Eiver Junction 
(Defts. Exs. 198 and 199). Mr. Schindler, however, denied 
that the rate could apply by that route (Vol. 20, p. 450). 
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The witness Fulton admitted that he had made only the 
most casual examination of the tariffs ; that his opinion was 
only an offhand one ; that this was merely his interpretation, 
which he thus defined : 

" Q. What do you mean by saying that it is merely your 
interpretation ? 

A. I have not gone into the depths of the tariff, it may be 
possible there may be something to change that." 

This witness, whose position with the Freight Association 
with which he is connected has long brought him in contact 
with the various railroad freight traffic officials of Chicago, 
tells us that the witnesses called by the defense to construe 
this tariff, namely W. D. Hurlbut, formerly of the Illinois 
Central and Missouri Pacific railroads ; Mr. Peirpont, General 
Freight Agent of the Chicago, Milwaukee & St. Paul ; Mr. 
Zimmerman of the Michigan Central ; Mr. Fort of the Illinois 
Central ; Mr. Shubert of the Eock Island ; and Mr. Felton, 
formerly of the Chicago & Eastern Illinois and also of the 
Lake Shore & Michigan Southern railroads, are all recognized 
in freight circles as freight traffic men of great experience and 
ability, whose experience in freight traffic matters is considered 
as being valuable (Vol. 20, p. 365). 

The chief clerk, Sass, whose position is not such that he 
determines doubtful rate matters, but refers them to his 
superior officer, the traffic manager, or assistant general freight 
agent, and who states that he does not pretend to be an expert, 
had become so determined in his view of the situation that he 
stated that his judgment concerning the interpretation of these 
tariffs is not to be influenced by the fact that eight or^ten of 
the great tariff experts of the country had interpreted them 
differently than he had, although he had never made or con- 
structed a tariff himself, and knew nothing about the basis 
upon which tariffs are made and never attended a rate meet- 
ing. 

The witness Jones of the Interstate Commerce Commission 
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admitted that just before testifying he had inquired of H. C. 
Smith, Freight Tariff Agent of the Baltimore & Ohio Eail- 
road, who compiles the tariffs of that road, and apparently ap- 
peared to testify for the Government but was not in fact called 
as a witness, as to Mr. Smith's construction of this tariff, and 
Mr. Smith appears to have expressed the opinion that Mr. 
Jones was wrong in the interpretation that he put upon the 
tariff (Vol. 20, p. 280). 

The witness Sheahen, who attempted to construe this tariff 
admitted that he does not consider himself a tariff expert 
(Vol. 20, p. 387) ; it does not appear that he had any railroad 
experience prior to 1903, and he is merely the local railroad 
agent at Toledo ; and he admits that he does not himself ordi- 
narily handle tariffs, but has an expert rate clerk who attends 
to such matters. He confessed that he had never before con- 
sidered any such question as that involved in connection with 
this tariff, and that in his whole railroad experience he thought 
he had considered perhaps one hundred tariffs. In view of 
the fact that the quoting of something like 1,670 separate 
rates that a count shows have been quoted in the exhibits 
prepared in this case by the defendants alone, necessarily in- 
volved a consideration of several thousands of tariffs, it be- 
comes evident that this man's opinion upon a question of 
tariff construction is worthless. In spite, however, of the fact 
that he has had little or no experience with such matters, and 
could not call himself an expert, he stated that he believed his 
judgment was worth more than that of the chief of the tariff 
bureau of the Grand Trunk System who issued the tariff, and 
of more value than that of eight or nine tariff experts of the 
country who had previously testified with regard to the tariff 
(Vol. 20, pp. 384-387). 

The dullness of this obstinacy is apparent from the fol- 
lowing : 

" Q. Then what does the maker of this tariff mean by the 
line ' for list of stations to which above rates apply see various 
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Fast Freight Line Billing Instructions ;' what does that 
mean ?" 

" A. I cannot answer that " (Vol. 20, p. 392). 

He also testified that he reached his conclusion after study- 
ing the tariff about a minute, and he was of the opinion that 
there isn't any other possibly conceivable side of the ques- 
tion (Vol. 20, p. 394). 

So far as expert evidence can throw light upon the con- 
struction of tariffs, therefore, it would seem that the testi- 
mony of the tariff men called on behalf of the defense is en- 
titled to much the greater weight. The court, however, will, 
of course, itself determine from an examination of the tariffs^ 
with the assistance of this expert testimony, what it considers 
the proper interpretation of them. 

In so determining the proper construction of these docu- 
ments, the following facts will be considered : The tariff was 
issued upon a request to make rates from Toledo to Eastern 
United States points ; there was in effect a billing book or 
shippers' guide, naming the many stations in New England 
which take Boston rates. This Guide, however, itself pro- 
vided that petroleum, should not be taken under the instruc- 
tions of the Guide, but that such rates would be covered by 
special tariffs. This provision in the Guide placed it in sub- 
stantially the same position as the OEBcial Classification, 
which did not classify petroleum products, but left rates 
thereon to be governed by special tariffs. Some of the east- 
ern roads, however, as has been above shown, such as the 
Pennsylvania Road and the Central Vermont Railway, had 
exceptions to the Official Classification, making class rates on 
oil when the same was not covered by special tariffs. It 
might be, therefore, that class rates would have applied in the 
absence of special tariffs in connection with the roads having 
such exceptions if this provision had not been put in the 
Guide. It was, therefore, inserted in the Guide with the 
other information that such rates would be covered by special 
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tariffs. Subsequently the Grand Trunk road issued tlie tariff 
in question as such a special tariff. In constructing such a 
tariff, with the intention of making Boston rates apply to 
points in New England, which the Guide names as 
taking such rates, the tariff could either refer to 
the Guide for a list of stations, and thereby ingraft 
the same upon the tariff, or the names of all 
those hundreds of stations could be copied into the tariff. 
Manifestly there was no purpose in doing that, and the man 
issuing the tariff made it in the simple form that it is, as the 
special tariff to which reference is made in the Guide for 
petroleum rates, and referred to the Guide not for the rules 
and regulations, but merely " for the list of stations " thereby 
applying the Boston rate to all points shown in the Guide as 
taking that rate. 

B. & O. R. E. Taeiff 4538. 

In preparing a list of rates from the three western refining 
points chosen to the various New England points specified, 
Mr. Schindler of the Bureau of Corporations, also overlooked 
a tariff of the Baltimore & Ohio Eailroad, its I. C. C. 4538, 
which in connection with the Erie Despatch referred to on 
the tariff, applied the Cleveland-Boston rate of 24c. per hun- 
dred pounds to a large number of points in New England. 
The Government, however, contends that this tariff does not 
in fact make rates to such points, their contention being, as we 
understand it, that it was the policy of the Erie Railroad 
not to make through rates on petroleum and its products from 
Cleveland to such points and, therefore, the Erie Despatch, so- 
called, which is a shippers' guide and billing book of the same 
character as the National Despatch above referred to, al- 
though it contains no such restrictions with regard to 
petroleum shipments as that contained in the National De- 
spatch-Great Eastern Billing Book, must nevertheless be con- 
strued in the light of the fact that the Erie Railroad had 
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adopted such a policy of not making through rates, and be- 
cause of the fact that no joint through rate had been agreed 
upon by these roads ; and the tariff of the Baltimore & Ohio 
Eailroad, although upon its face, it makes rates from Cleve- 
land to all these points, must be construed in the light of the 
policy of the Erie Railroad, as they conceive it to be, with 
respect to certain lines of shipments. Inasmuch as this is a 
contention, the mere statement of which seems to carry its 
own refutation, it would seem that this tariff need be defended 
no further than to say that two of the tariff experts above re- 
ferred to, who were asked regarding it, each stated that it ap- 
plied the Boston rate of 24c. from Cleveland to the various 
points in New England mentioned in the Guide as taking the 
Boston rate. 

Upon rebuttal, however, the Government called the local 
agent of the Baltimore & Ohio Eailroad at Cleveland, one 
Witzel, and also one Laughlin, the local freight agent of the 
Erie Railroad at the same place. Each of these men testified 
that he did not construe this Baltimore & Ohio tariff I. C. C. 
4538 and the Erie Despatch, as naming a rate from Cleveland 
to points in New England because of the fact that there were 
no working arrangements between these roads for handling 
such traflSc out of Cleveland, although they ioth stated, that the 
tariffs themselves upon their face do name rates from Cleve- 
land to such points. It also appears from the testimony of 
these witnesses that the Baltimore & Ohio Railroad in con- 
nection with the Erie Despatch did have percentages and 
working arrangements for handling traflSc from Brooklyn (Def. 
Ex. 398, Vol. 19, pp. 896F-896I), formerly a suburb of Cleve- 
land but now included within the corporate limits of that city, 
and that these tariffs not only did make rates from Brooklyn, 
but that there were working divisions by which traffic might 
have been, and if any had been offered would have been, handled 
from that point (Vol. 20, p. 373). 
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It also appears that tlie route from Brooklyn to New 
England points would be by way of Cleveland, and the witness 
Witzel expressed the opinion, which is merely in accordance 
with the law, that by virtue of the long and short haul clause 
the rate from Cleveland could not be higher than the rate from 
Brooklyn (Vol. 20, p. 374). It further appears that Brooklyn 
and Cleveland are common rate points ordinarily taking the 
same rates ; that the switching from Cleveland proper to 
Brooklyn, under the railroad practice there prevailing, is 
absorbed. Moreover the switching charge from Cleveland to 
Brooklyn was only $2.50 per car, which, on a car of 50,000 lbs., 
would be equivalent to ^c. per cwt. So that by the use of the 
sum of the locals, under no conceivable construction of the 
tariffs could the rate be more than 24|^c., and in connection 
with the use made of this rate by the defendants in their 
exhibits whether the rate was 24c. or 24Jc. is a matter of no 
consequence. 

The Government seeks consolation, however, in the fact 
that there was no refinery at Brooklyn. This tariff, however, 
I. C. C. 4538, is a petroleum tariff and Brooklyn is specifically 
named in the tariff as a point from which rates are made, and 
the railroads had gone to the trouble and expense of having 
percentages from that point. It would seem, therefore, that 
in issuing the tariff the railroad had at least anticipated oil 
traffic from that point. 

By use of these two tariffs, that of the Grand Trunk above 
referred to, and this of the Baltimore & Ohio road, the New 
England territory, open to through rates from some indepen- 
dent refining point in the year 1904, was as shown by both the 
red and blue lines on the map in evidence as Def. Ex. 186 
(Vol. 19, p. 550), and was not confined to the very restricted 
territory, shown on Pet. Ex. 672. (Vol. 10, p. 1743.) 
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Donovan Letters as to Boston-Maine Bates and Lake Shobe 
& Michigan Bailway Bates. 

Now, there are in the record, not to say in evidence, two 
utterly incompetent documents, Pet. Exs. 934 and 935 (Vol. 21, 
pp. 71-7), which purport to be letters from one Donovan, 
presumably an official of the Boston & Maine Eailroad 
to the Bureau of Corporations, enumerating a large 
number of stations on that road, to which this 
letter states there were no through published rates 
on petroleum, but that the full locals were exacted on ship- 
ments to such points. It does not appear to what inquiry these 
letters made reply. The letters, however, at most show only 
the understanding of this particular otBcial as to the matter 
written about. Such evidence can of course be of no weight 
as against the plain language of the tariffs. 

It appears, however, that the Lake Shore and Michigan 
Southern Bailroad did not at that time apply Boston rates to 
all points on these New England roads, that is to say, these 
separate railroad corporations had not, at that time, agreed 
upon through rates. Prior to the Hepburn law, it will be re- 
membered the Interstate Commerce Commission had no 
authority to compel roads to make through rates and the mat- 
ter of whether or not there were through rates, was entirely 
a question of agreement between the roads interested. The 
New England roads got more revenue from the sum of their 
locals than they would have received from through rates, 
which would appear to be a substantial reason for the want of 
such rates. The explanation of why this condition prevailed 
as to petroleum products when there were through rates on 
many other commodities, is perhaps, to be found in part in the 
fact that oil is not generally marketed by jobbers as most other 
commodities are. Petroleum products are generally sold by 
the refiners themselves and there are, therefore, no jobbers in 
the territory far removed from refining points asking for a rate 
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adjustment fitted to handling their particular lines of business. 
This will more fully appear in another connection (Vol., 15 p. 
2208). 

Pet. Exs. 621-625, inclusive. (Vol. 10, pp. 1618-1621.) 

These exhibits appear to show the rates in effect on 
Dec. 14, 1904, from Toledo, Cleveland and Oil City to 
eighteen selected points on the Maine Central Eailroad, 
twenty-one points on the New Haven Eailroad, eighteen 
points on the Central Vermont Eailroad, twenty on the Bos- 
ton and Maine Eailroad and twelve points on the Eutland 
Eailroad, and pretend to state, as we have seen, the lowest 
combination of rates to such points that the Government 
could find. Defendant's Exhibits 127 to 131-A (Vol. 18, 
pp. 364-369), inclusive, are corrections of the rates shown in 
Pet. Exs. 621-625, inclusive. The Defendant's Exhibits show 
the rates given on the Government exhibit, what the correct 
rate actually was and the error in cents per one hundred 
pounds into which the Government had fallen in not ascer- 
taining the lowest available rates. 

As already stated it appears from these corrections of the 
Government's proofs that the Government was right with re- 
spect to only fifty-five out of the two hundred and sixty-seven 
rates that they attempted to quote. It is perhaps worthy of 
note in connection with these two hundred and twelve errors 
made by the Government in attempting to quote two hundred 
and sixty-seven rates, that the error is in every instance favor- 
able to tbe Government's contention. 

With regard to rates to points on the Maine Central Eail- 
road, corrected as shown on Defendant's Exhibit 127 (Vol. 18, 
p. 364), it appears that the Government has fallen into error 
with regard to the rates from Toledo to each of the eighteen 
points selected and that the error ranges from 7c. per hundred 
pounds to 25c. per hundred pounds and in each case except 
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one the error amounts to 13c., or more, per one hundred 
pounds. Errors of about the same magnitude are found as to 
each of the rates from Cleveland. "With respect to the rates 
from Oil City, it appears from tariffs actually filed with the 
Interstate Commerce Commission, that the Government made 
mistakes in eight out of the eighteen rates quoted, such mis- 
takes ranging from 3^ c to 7| c per cent. Under the practice 
then prevailing the Maine Central did not file its state tariffs ; 
and this practice of not filing such tariffs applied as well to 
tariffs showing the class rates as to those showing commodity 
rates. As it was the universal custom of roads at that time, 
however, to apply such rates when there was no through tariff 
or when the sum of the locals made less than the 
through rate, these rates were available. By using 
such rates. Defendant's Exhibit 128 shows a lower 
rate in every instance than those quoted by the 
Government from Oil City to these various Maine Central 
points. 

With regard to the rates to points on the Central Ver- 
mont Railroad, Defendant's Exhibit 130 shows that the 
Government's rates were wrong in every instance ; the 
rates from Toledo to such points being incorrect in amounts 
ranging from twenty to twenty-nine cents per hundred pounds ; 
the rates from Cleveland in amounts from one cent to seven- 
teen cents per hundred pounds ; and the rates from Oil City in 
amounts from one cent to fifteen cents per hundred pounds. 
In like manner, the Government exhibits, showing rates to 
points on each of the other roads mentioned, are corrected by 
the corresponding defendant's exhibit which quote only rates 
actually filed with the commission. A. more careful exam- 
ination by the Government to ascertain the actually existing 
rates, would have disposed of a large part of the supposed 
discrimination of which the Government complained, and as 
well, revealed the want of harmony, the inconsistency and the 
confused condition of tariffs, resulting, as Mr. Kallman ex- 
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plained, from the fact that prior to 1907, there had been no 
general basis for making rates on oil traiBc within the terri- 
tory in question and that the incongruity which prevailed, was 
the result of growth, and evolution under competitive condi- 
tions between oil producing districts, pipe lines and carriers, 
the rates being made in piecemeal without any attempt to sys- 
tematize or harmonize them (Vol. 15, p. 2287). By such an in- 
vestigation, the Government might have learned the real facts 
and been saved from again falling into the error of assuming 
that whatever they do not understand is wrong, and because 
they conceive it to be wrong, that the Standard must have 
made it so. 

Upon rebuttal the Government questioned the correctness 
of one of the rates quoted by us in Deft's. Exs. 127 to 131a 
in correcting their Exhibits, viz : the rate shown on Deft's. 
Ex. 130 from Oil City, Pa. to Alburg, Vt. of 42ic., the rate 
quoted by the Government being 50Jc. The witness Schindler 
testified that the tariif cited by us had been misread (Vol. 
20, p. 427). It is not material to consider that tariff 
however, as other tariffs cited in the same exhibit do 
make a 42ic. rate, viz : Erie Tariff I. C. C. A-144, Oil City 
to Albany IS^c. and N. Y. C. & H. R. R. E. tariff I. C. C. 
B-2746 Albany to Alburg 27c., a total of 42 Jc. as shown on 
our exhibit. 

With regard to the rate from Oil City shown in our ex- 
hibits 127 to 131-A in correcting Govt. Exhibits 621 to 625 
the same witness testified that the rates shown on our 
exhibits are made up of class and commodity rates, while 
the rates shown by him in the Government Exhibits are the 
commodity rates shown in the tariff of the Lake Shore 
road. He, however, does not question the correctness of 
the sixty seven mistakes (not including those shown by the 
use of unfiled state tariffs) that we show he made in the 
eighty nine rates from Oil City that he pretended to quote in 
these exhibits. 
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A glance at the map of the Lake Shore road in the Official 
Bailroad Guide shows that Oil City is the eastern terminus of 
that branch of this road which extends from Ashtabula, Ohio, 
to Oil City, and that to get from Oil City to New England by 
the Lake Shore road it is necessary to go west nearly a hun- 
dred miles to Ashtabula before striking the main line going 
east. The Pennsylvania road, however, has a direct line run- 
ning east from Oil City making with its various connections a 
direct through route to the east. The Erie also has a route 
through Meadville, Pa., much more direct than the circuitous 
Lake Shore route. 

This witness, therefore, in seeking to show rates from 
Oil City to New England points that would sustain the conten- 
tion that such rates were high, choose the longest and most 
roundabout route, quoted the rates over that route and ignored 
the two direct routes and the rates that prevailed over them. 
Instead also of making combinations by the natural junction 
points between the direct line out of Oil City and New Eng- 
land, such as Albany, Troy, Campbell Hall, Mechanicville, or 
Rotterdam Junction, he made the combination on New York 
City, and while he tries to condemn our rates by calling atten- 
tion to the fact that they are combinations of class and com- 
modity rates (the legality of which is not questioned), an ex- 
mination of the tariffs referred to by him as making rates to 
Central Vermont points, in the combination made on New 
York, shows that the only tank car rates shown in these tariffs 
are the class rates from New York. It appears, therefore, that 
he has himself used a combination of class and commodity rates 
but used a route by way of New York and New London, Con- 
necticut instead of showing rates by the direct routes. 

It is probably possible to find between almost any two points 
some high rate over a circuitous route, or through some out of 
the way junction point, but showing such high rates and dis- 
regarding lower rates over direct routes, comes far from estab- 
lishing a general scheme of discrimination and makes ridicu- 
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lous the inference that the Government seeks to draw that the 
Standard was responsible for a discrimination that did not in 
fact exist. 

Mr. Schindler's Jugglery op Bates. 

In connection with the errors shown in these Petitioner's 
exhibits 621 to 625, and in view of the fact that the same wit- 
ness T. C. M. Schindler, who testified as to these rates that 
are shown to be so very far from the correct ones, also tes- 
tified with respect to many other matters, in connection with 
which his evidence is to be considered, attention should be 
called to his testimony with regard to one of the tariffs from 
which he obtained the rates shown on Pet. Ex. 625 (Vol. 10, 
p. 1621). 

Mr. Schindler's statement is that the rates which he gave 
were the lowest comhination of rates that he could find (Vol. 
4, p. 1739). It appears that in the manner in which this 
tariff was constructed, one examining it to obtain the rates to 
one of the stations mentioned, namely, Bellows Falls, Vt., 
would necessarily, first, twice learn that, by a Boston & Muine 
delivery to Bellows Falls, the rate was 27c., before he would 
be able to learn that a rate could be made over another rail- 
road that would be 44c., and upon an examination of the tariff 
he would find with respect to such a rate, the following : 

" Special Notice : Particular attention is called to the fact 
that many stations are reached by more than one route and in 
some instances, the rates differ. In such case, request ship- 
pers to designate the route they desire shipments to be for- 
warded by, and if they decline to do so, agent must be careful 
to forward it by a route that will give as low rates as any 
named, so as to avoid claim for overcharge." 
(Vol. 14, p. 1735, et seq.) 

In spite of all this, however, Mr. Schindler quoted 44c. as 
the lowest rate that he could find from Toledo to Bellows Falls. 

The assumption that a Toledo shipper, with a tariff before 
him, naming rates to Bellows Falls of 27 cents over two differ- 
ent routes, would use a 44 cent rate that prevailed over an- 
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other route, to a small town where different railroad deliveries 
would be of practically no importance, is worse than 
absurd. The use by the Go-ernment under such circum- 
stances, of this high rate from Toledo to show discriminations 
against shippers from that point could evidently have been 
only upon the supposition that it would not be discovered. 
When this witness learned that we had discovered that he 
had quoted the higher of the three rates specifically shown in 
this tariff when he knew of these two lower ones, he attempted 
to qualify his original statement, that he was quoting the 
lowest combination that could be made, as we have seen, by 
saying that he had intended to testify that he was showing 
the lowest combination that could be made hy the particular 
route that he selected. As so qualified his testimony with 
regard to all of the rates shown in Pet. Exs. 621 to 625, is 
nullified, for, of course, if he attempted to show only the high 
rates that shippers might be able to use by some routes, when 
there were much lower rates over other routes, his testimony 
and these exhibits as well are entirely without significance. 

It will be noted that these rates did not involve any ques- 
tion as to the construction of tariffs, and that Mr. Schindler 
is shown to have wilfully quoted a rate 17c. per cwt. or the 
equivalent of more than Ic. per gallon, higher than rates 
actually in effect over the direct routes after he had twice 
learned of such lower rates. 

The quoting of the 44c. rate under such circumstances, 
casts very serious discredit upon any statements or compila- 
tions made by this witness. 

The Government has sought to establish most of its allega- 
tions of discriminations as found in the petition, by the testi- 
mony of this witness Schindler. 

An analysis and study of his cross-examination in connec- 
tion with the other testimony of the defense relative to these 
alleged discriminations will clearly demonstrate the many 
errors into which he has fallen, both in his oral testimony and 
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in the exhibits offered by the Government in support of his 
testimony. 

Not only this use of the 44c. rate from Toledo to Bel- 
lows Falls, when he must have known that there was in force 
a rate of 27c. and his feeble explanation thereof, that the 
44c. rate was the rate via the route he chose, although 
any sane shipper who understood the tariff would, of 
course, have chosen a ronte naming the 27c. rate, but 
also the fact that he used the Lake Shore through tariff 
from Oil City to New England when, as the evidence shows. 
Oil City is the Eastern terminus of this branch of the Lake 
Shore and the traflBc would have to be hauled northwest almost 
100 miles to Ashtabula before it started on its Eastsrn journey, 
ignoring entirely the tariffs and combination of rates in force 
East of Oil City by the Erie and Pennsylvania roads, shows 
that he was either determined to take desperate chances in 
hopes that he would not be discovered in his effort to present 
testimony damaging to the Standard ; or, that he is utterly 
incompetent. 

Government's Mistake as to Peoeate on Commodities Othek 
THAN Oil. 
Not only was the same witness, Schindler, seriously mis- 
taken in the rates on petroleum oil which he attempted to 
show to these various New England points, but he was likewise 
grievously mistaken in the broad statement that with the ex- 
ception possibly of high explosives and perishable freight, 
there was a straight prorate on all othor commodities (Vol. 4, 
p. 1737). He used as a basis of his statement that there was 
a prorate on other commodities and as illustrating that, what 
is known as, the Bed Line Billing Book, No. 42, a billing book 
or shipper's guide of substantially the same nature as the 
National Despatch-Great Eastern Billing Book and Shippers' 
Guide, above referred to, which was also used as a basis of 
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rates from Central Freight Association territory to New 
England points. 

Now, an examination of this Red Line book shows that it 
contains a provision that shipments of petroleum oil destined 
to points on or reached by the Boston & Maine road, could 
not be taken at the rates named in the tariff, except to the 
points which are prefixed with a reference number 5, reference 
5 being to the effect that for stations so marked the Boston 
rates would apply on all kinds of oil. Another reference was 
to the effect that shipments of petroleum oil, destined to points 
on the New Haven Road could not be taken on rates named 
in the tariff, and there was a further reference with respect to 
petroleum oil shipments to points on the Rutland Railroad. 
Mr. Schindler's evidence is to the effect that aside from these 
limitations with respect to petroleum oil, this billing guide 
did authorize a straight prorate on almost all other com- 
modities, excepting, possibly, high explosives and perishable 
freight (Vol. 4, p. 1737). 

Now, the fact is, that this Guide contains a large number 
of restrictions with respect to the use of through rates on 
other commodities, eleven of which are copied into Defend- 
ant's Exhibit 121-A. (Vol. 18, p. 346). The Guide book 
shows six hundred and forty-six separate stations in the 
States of Vermont, New Hampshire and Maine, to which the 
tariff rates to various New England basing points are by 
the Guide applied. A reference number in connection with 
the name of each station, as given in the Guide, shows which 
of the restrictions apply to that particular station. A list of 
such stations and the various references is shown on Defend- 
ant's Exhibit 121 (Vol. 18, p. 341). 

The regulation numbered 3, shown on Defendant's Ex 
hibit 121-A to the effect that for stations so marked 
there should be first deducted from the through rate 
before prorating, Ic. per hundred pounds, applied to five 
hundred and fifty-six of these six hundred and forty-six 
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stations. So that with respect to five hundred and fifty-six of 
these stations, the roads agreed upon through rates only with 
the provision of giving to the terminal road Ic. per hundred 
pounds for a so-called terminal charge. Reference 5, indicat- 
ing that towns so marked take the Boston rates on all kinds 
of oil, is prefixed to fifty-two of the stations, so that that 
number of these stations did take the through Boston rate on 
petroleum oil. One hundred and fourteen of this total num- 
ber of stations are prefixed with the number 58. That refer- 
ence denotes that for these stations freight may be taken 
in any quantities, but that the rate from Cleveland to Boston 
is the minimum rate applied from any western points to 
Brunswick, that is to say, that although the shipments might 
come from a much nearer point than Cleveland, still the rate 
from Cleveland would be the minimum ; and in addition it 
is also provided that from Brunswick to all stations having 
this reference, specified arbitraries varying from Ic. to 25c. per 
hundred pounds are charged on all shipments. Manifestly the 
effect is the same whether there is no through rate or whether 
there is a through rate, which is composed of the rate to the 
basing point, plus an arbitrary. One hundred and ninety-two 
of the stations mentioned have the prefix 66. That reference 
is to the effect that while Boston rates apply to such stations 
no rate must be quoted or used which is lower than the class 
or commodity rate from Cleveland, no matter how far east of 
Cleveland the shipment may have originated. Reference fifty- 
nine applies to forty-one stations and is to the effect that on 
shipments to the stations prefixed by this reference, situated 
on the Boston & Maine Road, there is to be first deducted be- 
fore prorating, Ic. per hundred pounds for the terminal road 
and then there is to be added arbitraries ranging from 3c. to 
14c. per hundred pounds on L. C. L. shipments. Twenty- 
eight stations have the reference 49, which is to the effect that 
no rate must be quoted to Brunswick which is less than the 
rate from Cleveland to Boston and that in addition thereto 
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must be added arbitraries ranging from 8c. to 43e. per hundred 
pounds. In like manner eacli of the other eleven regulations 
shown on Defendant's Exhibit 121-A (Vol. 18, p. 346) affect 
the various stations having the corresponding reference num- 
bers. The number of stations affected by each of such refer- 
ences are shown on this exhibit, below the list of such regula- 
tions. 

The meaning of all this is that while tariffs in connec- 
tion with this guide do make through rates on various 
commodities other than oil from western shipping points 
to these New England stations, such rates to a very large pro- 
portion of towns specified, are not the straight through rate to 
the basing point, but are such basic rates, with restrictions, or 
arbitraries amounting in a very large number of instances to 
as much as the local rate or arbitrary required on petroleum 
shipments ; the only difference being that the petroleum ship- 
ment would in some instances move under two tariffs, one 
being the rate to the junction point and the other the local 
rate beyond ; whereas the other commodity would move under 
one tariff, showing a rate which was the rate to the basing 
point plus a high arbitrary beyond. In other instances, how- 
ever, e. g. to the points shown in Pet. Ex. 621 (Vol. 10, p. 
1618), on the Boston and Maine E. E. a through oil rate was 
published consisting of the Boston rate plus arbitraries rang- 
ing from 3c. to 15^c., and to points on the Maine Central E. E. 
shown on Pet. Ex. 622 (Vol. 10, p. 1619), a through rate was 
published consisting of the Boston rate, plus arbitraries rang- 
ing from 13c. to 23c., which arbitraries, it will be noted, are 
not as great as those above pointed out that were exacted as 
to many stations on commodities other than oil. Mr. Schind- 
ler's statement, therefore, that there was a straight pro rate 
on almost all commodities other than oil, excepting possibly 
high explosives and perishable freight, was grossly inaccurate. 
This witness sought upon rebuttal to defend his previous 
statement as to through rates on commodities other than oil 
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not by showing tliat the defense is wrong as to the restric- 
tions upon such rates, but by showing in reply to our state- 
ment as to the large number of points in Vermont, New 
Hampshire, and Maine, to which such rates had restrictions, a 
total number of points in those states and also in three other 
states, viz : Massachusetts, Ehode Island and Connecticut, to 
which there were through rates, as he contends, without such 
restrictions, although he admits that, as to some two hundred 
of such points, there is a restriction that the' rates shall not 
be less than the rate from Toledo, or from Cleveland to 
Boston (Vol. 20, p. 425). Now, the New Haven road, because 
of the danger of fire, admittedly did not pro-rate. This is the 
only road of any importance in Connecticut and Rhode Island. 
The two principal roads in Massachusets admittedly did pro- 
rate. Because of this the figures that we prepared were con- 
fined to the territory with regard to which there was some 
question as to the rates, viz : Vermont, New Hampshire and 
Maine. A comparison of the total number of points in the 
three states as to which there were rate restrictions, with the 
total number of points as to which there were no rate restric- 
tions, not only in those states, but also in three other states 
that have a much larger population and consequently a larger 
number of important shipping points, is clearly altogether 
meaningless. 

Reason op Pbevious Failuee to Peo-eate. 

It has been seen that the Government's evidence does not 
correctly show the tariff rates into this territory, actually in 
effect either on petroleum oil or other commodities on the date 
which they selected to show that there were no through rates. 
Just what tariffs the defendants might have found in effect upon 
some other date, if a different one had been chosen by the 
Government, does not appear. Conceding, however, for the 
purpose of the argument, that a number of the roads did not 
have through oil rates to some of this territory, in 1904, 1905 
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or 1906, when they did have through rates with various re- 
strictions on other commodities, we find no reason to suppose 
and there is not one word of evidence to show that this was a 
condition with which the Standard had anything to do. The 
division freight agent of the Pennsylvania road who testified 
with respect to this stated that prior to the time that such 
rates were put in from points on his road, they had been un- 
able to agree with the New England roads upon any basis of a 
division of a through rate which was acceptable to them, 
(Vol. 15, p. 2255) and that they have not as yet been able to 
agree upon divisions of through rates to all of this territory. 
(Vol. 15, p. 2261). 

BOLTZ TESTIMONY AS TO NeW ENGLAND BATES. 

It appears that there is an association of thirty-seven of 
the principal, so-called independent, petroleum dealers in 
Ohio, Pennsylvania, New York and Maryland, a combination 
of separate, competing concerns, with a president, various vice- 
presidents, a board of trustees and among its other officers, a 
traffic manager. The man now filling this last office, one Boltz, 
went into the employ of this combination, or association, in 
March, 1906. He tells us that he then found the rates from west- 
ern refining points into New England in a somewhat chaotic con- 
dition (Vol. 5, p. 2032). He appears to have soon taken up 
with the railroads the matter of such rates for he testifies that 
after a correspondence of sixty days the various roads agreed 
to make through rates and that new tariffs naming such rates 
were put in, in June, 1906, and have since been in effect. He 
also testified that Petitioner's Exhibits 621 to 625 (Vol. 10, 
pp. 1618-1621), inclusive, fairly represent the rates into New 
England, prior to the making of such new through rates and 
that the new rates effected a reduction of from 2^c. to 20c. per 
cwt. (Vol. 5, pp. 2034-5). 

Now inasmuch as we have seen that these Petitioner's 
exhibits were wrong as to two hundred and twelve out of a total 
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of two hundred and sixty-seven rates quoted, and that the 
actual lowest rates to these two hundred and twelve points, 
as to which the rates given, were wrong and from Ic to 29c. 
lower than those shown in the Petitioner's exhibits which 
Mr. Boltz thought fairly representative of the then prevailing 
condition of rates, it appears that the new through rates did not 
effect any considerable change in the rates that had previously 
existed from some of the refineries that Mr. Boltz represented. 
What he really accomplished, if anything, was to get the rates 
from all the various Ohio and Pennsylvania refining points on 
a more consistent basis ; and all that was necessary to accom- 
plish this was a sixty days' correspondence with the railroads 
interested. 

Mr. Boltz also produced a list of both class and oil rates 
from New London to points on the Central Vermont railroad 
in Connecticut, Massachusetts and Yermont (Pet. Ex. 654, vol. 
10, p. 1695), and a supposed analysis thereof to show that the 
oil rates were low as compared with the class rates. 

In the first place the Government has furnished no un- 
changeable standard of comparison between class and com- 
modity rates that a railroad competing for business is required 
to observe in issuing regularly filed and published tariffs such 
as these, made to handle a particular line of traflSc in view of 
the existing local and competitive conditions. 

In the next place this Boltz exhibit purports to show that 
the average difference in carload rates and less than carload 
rates to the various points shown is only seventeen per cent — 
whatever that may signify ; but in this per cent of averages, 
the rate from New London to Burlington on less than car- 
loads, is omitted, while the carload rate is included. So 
that the computation made is a contrast of the average 
of L. C. L. rates to a certain number of points, with that 
of the C. L. rates to a greater number of points. This 
Burlington rate was evidently omitted because it made 
strongly against the desire of the compiler of the figures to 
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show only a slight difference. When included the per cent 
becomes twenty-eight instead of seventeen (Vol. 14, p. 1667). 
The unfairness of such a jugglery of figures is apparent, upon 
discovery, and illustrates the truth of the modified adage that, 
while figures don't deceive, there is no better means for people 
to do so. It appears, however, as to this exhibit that in the 
first instance a wrong tariff authority was cited. The tariff 
noted as naming the class rates not being the one intended 
and another tariff authority was subsequently furnished. This 
corrfect tariff became effective June 1, 1906 (Vol. 14, p. 1833). 
Now, if there be any significance in a comparison of oil and 
class rates in effect at the same time, manifestly comparing oil 
tariffs issued in 1899 and 1900, with a new series of class rates 
issued in 1906, after a new basis of oil rates had also been put 
into effect in all that territory, as Mr. Boltz testified had been 
done, is altogether unfair, meaningless and misguiding. 

The Feed G. Clakke Company Opinion. 

As evidence of the fact that the New England roads did not 
make through rates when they ought to have done so, the 
Government had printed into the record, as its exhibit 658 
(Vol. 10, p. 1704), over the objection of the defendants, an 
opinion of the Interstate Commerce Commission, given upon 
the complaint of the Fred G. Clarke Company, an independent 
refiner at Cleveland, against the Lake Shore, Boston & Maine, 
Pennsylvania and New Haven roads. 

Now, of course, no lawyer will presume to urge that a 
finding of supposed facts, is binding upon one who was 
not a party to the proceeding in which the finding is made, 
even though the court had jurisdiction of the subject matter 
of the proceeding. This opinion is by Commissioner Prouty, 
was rendered in the early part of 1906 and apparently before 
the enactment of the Hepburn law had thrown upon the Com- 
missioners the enormous volume of work with which they are 
now commonly understood tc be burdened, for we find that 
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this commissioner has given flight to his fancy in a supposed 
finding of facts and conclusions, extending over some twenty- 
two printed pages (11 I. C. C. Eep. 558-580), as to which this 
record shows he was as badly mistaken as was the witness 
Schindler. After all this, he states that the matter is one 
with respect to which the Commission has no jurisdiction, 
and that while Congress might have invested the Commission 
with authority to do something in the matter, it had not as 
jet done so, and that the complaint must accordingly be dis- 
missed. We can only presume that the defendants in the case 
knew that the Commission had no jurisdiction and must so 
find, and that accordingly they do not attempt to make any 
defense. The supposed conclusion of facts arrived at would 
therefore be in no way binding even upon the railroads that 
are parties to it ; and the attempt to use this finding of sup- 
posed facts as binding upon corporations or individuals that 
were not parties to or in any way connected with the proceed- 
ing, cannot be worthy of further consideration. 

The Westgate Freight Bills. 

It appears that the rates from Pennsylvania refining points 
that are not far distant from Olean, N. Y., to Northern New 
York, and to some New England points, were greater than the 
combination of local rates on which the Standard made ship- 
ments from Olean to Burlington. It is the contention of the 
Government that this was a discrimination against the inde- 
pendent refiners located at such points, for which the Standard 
is reponsible. As evidence of this, the freight bills paid by 
the American Oil Works on shipments into the territory in 
question, were put in evidence, and the manager of that com- 
pany, T. B. Westgate, testified to negotiations and produced 
correspondence between himself and various oflScials of the New 
York Central and northern New York and Vermont railroads, 
which the Government contends shows that the American Oil 
Works had to pay higher rates than the Standard and that it 
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was unable upon application to these various railroad ofiBciala. 
to get any better rates. 

Quite a good many years ago, Mr. Westgate appears to 
have had a conversation with E. A. Chittenden, the Gen. Fgt. 
Agt. of the Central Vermont Kailroad, in which Mr. Westgate 
asked that through rates be put in effect from Titusville to 
points on that road, and Mr. Chittenden declined to do so,, 
stating that his road was making more money in handling the 
business as it did (Vol. 6, p. 2864). Inasmuch as this road 
had in effect at that time a $23.00 per car rate from Norwood 
to Burlington, which rate Mr. Westgate was not then aware 
of, he expressed his belief that this statement of Mr. Chitten- 
den was not true. It will be noted that Mr. Westgate in his 
testimony questioned the veracity of the Chittenden state- 
ment, solely upon the strength of the $23.00 per car rate ; 
and either overlooked or did not know that this traflBc was 
distributed in less than carload lots, out of Burlington to 
points on the Central Vermont Kailroad at local commodity 
rates. 

Now, while we have not figures before us from which we can 
compute the revenue that Mr. Chittenden's road would have 
received had it participated in through rates on oil traffic 
coming from Titusville direct to points on his line instead of 
getting the carload haul into Burlington and local rates out, it 
can be readily understood that the last named method of hand- 
ling the business may have given the road more revenue than 
it would have otherwise received as its share of a direct 
through rate. At any rate, Mr. Chittenden appears to have 
made this statement ; and Mr. Westgate has shown no facts 
that can cause us to question it. 

The rates which the Standard used on its shipments from 
Olean and the justification of their use already appear. The 
traffic official of the Pennsylvania Railroad, responsible for the 
rates out of the Pennsylvania refining points, testified that 
those rates were made by the railroad in the conduct of its- 
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own business and in no way influenced by anyone connected 
with the Standard (Vol. 15, p. 2231) ; that in the rates estab- 
lished there was no endeavor to give any preference to the 
Standard Oil Company (Vol. 15, p. 2236) ; that under the 
conditions prevailing, the manner in which the traffic was 
handled and the volume of traffic, and by a comparison of 
other rates, it was his opinion that the rates were not discrim- 
inatory as against the Pennsylvania refiners. 

It appears also that Mr. Westgate of the American Oil 
Company had had correspondence and conferences with officers 
of the New York Central railroad, trying to get a more consis- 
tent basis of rates from his refinery at Titusville to Northern 
New York and New England points. 

William S. Kallman, now second assistant traffic manager 
of the New York Central Eailroad, formerly its Chief of Tariff 
Bureau, testified with respect to this. His testimony is in 
substance that the Westgate correspondence was submitted to 
him by Francis LaBau, his superior officer, who had con- 
ducted a considerable portion of the correspondence, with the 
request that the matter be inquired into. As a result of this 
he made a careful investigation of the rates from Western 
Pennsylvania and Ohio refining points into the territory in 
question. This examination showed that there was not, and 
never had been any consistent basis of rates for the transpor- 
tation of petroleum from such points into this territory. The 
territory is a sparsely settled one and while there is a consid- 
erable amount of out-bound traffic, the in-bound traffic is com- 
paratively small. 

In an extended investigation with respect to this matter 
involving an examination of the records of his roads, he 
found nothing whatever to show and learned nothing tending 
to show that the Standard Oil Company had anything to do 
directly or indirectly with the rates that were in existence. 
He found a great confusion in rates. The rates from the same 
point to a point in the territory in question often differed 
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greatly over different roads, as for example, the rate from 
Cleveland to Ontario, New York, via the Lake Shore Eoad, in 
effect at the time of this investigation was 19c. while that via 
the Nickle Plate was 24c., and via the Wheeling and Lake 
Erie road the rate was 17|c. ; the rate from Titusville,. 
Pa., to the same point, over the Lake Shore, was 18^0. ; 
while the rate via the Pittsburg & Lake Erie was 
24c. The rate from Toledo to Watertown, N. Y., 
via the Lake Shore and New York Central was 29^c. ; while 
over the Lake Erie & "Western road, the rate was only 25c. 
(Vol. 15, p. 2329). 

Prior to Mr. Kallman's connection with the New York Cen- 
tral Eailroad in 1901, there had been no separate tariff depart- 
ment ; but the matter of issuing tariffs had been in charge of 
other traflBc oflBcers, with numerous duties to attend to. 
These oflBcers are now all dead. (Vol. 15, p. 2291). As a 
result of those conditions the tariffs of the New York Central,, 
generally speaking, were not at that time complete and system- 
atic. The E. W. & O. division of the New York Central had 
been a separate organization prior to 1892 ; after its acquisi- 
tion by the New York Central, it continued to be run as a sep- 
arate organization for a number of years and it naturally fol- 
lowed that there was not as complete consistency and harmony 
in the rates and traffic arrangements, as there would have been 
under one control. 

The Eutland Eailroad, since 1905 under the control of th& 
New York Central, was reorganized about 1901, being made up 
of a number of divisions, one the Bennington & Eutland Eail- 
road, which extended from White Creek, north of Troy, N. Y. 
and from Bennington, Vt. to Eutland, Vt. It also took in the 
Ogensburg & Lake Champlain division of the Central Vermont 
Eailroad, extending from Eouse's Point to Ogdensburg and Nor- 
wood, New York, as well as the original line of the Eutland 
Eailroad, from Eutland to Burlington, besides an extension of 
the railroad built across the northern end of Lake Champlain, 
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completiDg a through line from Bellows Falls, Vt., or White 
Creek, N. Y., to Ogdensburg, N. Y., via Alburg, Vt. 
At the time of Mr. Kallman's investigation he 
found that there had been in effect through rates 
from western points via the West Shore road to 
points on the southern division of the Eutland Eoad. (Vol. 
15, p. 2289). 

Prior to the consolidation of all of these different roads 
any through rate would, of course, have involved a joint agree- 
ment of the several roads concerned. As the territory in ques- 
tion is a thinly populated one and would have but little 
traffic, the matter of oil rates would be one of comparatively 
little interest, and it would have been rather surprising had 
there been a consistent basis of through rates over such rail- 
roads into such a community. 

As a result of Mr. Kallman's investigation of this matter, 
he viTote a letter to the chief of tariff bureau of the Lake 
Shore Eoad, (Def. Ex. 197, Vol. 19, p. 574) authorizing what 
Mr. Kallman considered a consistent basis of rates from 
western refining points to the territory in question. A like 
communication was sent by Mr. Kallman to each of the New 
York Central connections having in effect tariffs applying 
upon petroleum traffic to points on that road. Pursuant to 
these letters and in conformity with the suggestions therein 
contained tariffs were put in by the various roads. (Vol. 15, p. 
2288). This investigation by Mr. Kallman resulting in a new 
basis of rates as above set forth, was made entirely independ- 
ent of any investigation of the Bureau of Corporations and 
before he had any knowledge of the results of that investiga- 
tion. (Vol. 15, p. 2291). 

Mr. Kallman's own explanation of this matter is as fol- 
lows : 

" A. Prior to January 1, 1907 there had not been any gen- 
eral basis for making rates on petroleum traffic in the terri- 
tory east of the Mississippi and north of the Ohio Eivers, 
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what is known as the Official Classification territory. The 
rates on that traffic, therefore, became the result of growth, 
evolution ; competitive conditions as between the oil-produc- 
ing districts and pipe lines, and competitive conditions as 
between carriers, and that is perhaps the only explanation that 
I can offer as to the incongruity and inconsistency of the 
rates. 

Q. They had been made piecemeal, one rate here another 
rate there, without any .attempt to systematize or harmonize 
them ? 

A. That is true, sir (Vol. 15, p. 2287). 

As to why the Boston & Maine road should have come to 
an agreement for through rates to points on its line in connec- 
tion with the Grand Trunk System, as shown in its tariff I. C. 
C.-A-944, above referred to, when there was no agreement for 
a joint rate over what is known as the New York Central 
Lines, Mr. Kallman testified that the Grand Trunk Eoad is 
a differential road which is permitted to and does charge lower 
rates than its competitors and this has a very important bear- 
ing on traffic conditions, that a glance at the map of the 
Grand Trunk System will show that it enters a large part of 
B. & M. territory, having a line of its own to Portland and is 
a more direct competitor of the B. & M. system than any other 
road ; that from his knowledge of the relations between the 
Grand Trunk Bailway and the Boston & Maine Bailroad, he 
can say that their relations were very different from those of 
the Boston & Maine with its connections at its western 
junctions, and that what it might do with its western or trunk 
line connections would be no criterion as to what it would do 
with its Canadian connections (Vol. 15, p. 2321). 

With respect to the endeavor on the part of Mr. Westgate 
to secure rates in northern New York and Vermont points, it 
appears from the correspondence in evidence as Pet. Exs. 803- 
821 (Vol. 10, p. 1848-75), inclusive, that it was some time after 
Mr. Westgate took this matter up with the railroads before he 
secured the more systematic basis of rates put in in the early 
part of 1905, because of Mr. Kallmau's investigation. Mr. 
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Kallman states that lie was, in large part, responsible for the 
delay (Vol. 15, p. 2313). There is absolutely nothing to show 
that the Standard was in any way responsible for this condi- 
tion ; and the only direct evidence in the matter is that it was 
not. 

Mk. Westgate's Ignoeance op Actual Bates. 

While the general confusion with respect to rates, above 
«et forth and the fact that the matter was one of such little 
importance to the railroads, furnishes an adequate explanation 
a,s to the rates about which Mr. Westgate complains, it also 
appears that Mr. Westgate himself had very little knowledge 
of what the rates actually were, and evidently used the rates 
that the railroad gave him, as shippers have to do in the con- 
duct of their business, without obtaining either a decision of 
any court, or of the Interstate Commerce Commission, or an 
opinion of an attorney or even, in many instances, the tariffs 
themselves, to show what the lawful rates really were. An 
•examination of the freight bills which he produced, partic- 
ularly with respect to those into Vermont territory, has been 
made and a compilation of the result of such examination is 
in evidence as Defendant's Exhibit 178 (Vol. 19, p. 540). This 
exhibit first shows the details as to twenty-seven shipments to 
various points on the Rutland Railroad, the rate paid, and the 
correct tariff rate in effect over the route by which the ship- 
ments moved. Of these twenty-seven shipments, twenty-one 
were moved at illegal rates, that is to say, there was no tariff 
in effect showing the rate actually paid, but a concession was 
received upon each of these shipments from the lawful rate, 
such concession varying from 2^c. to lo^c. per hundred pounds. 
The remaining six shipments paid charges, varying from 2c. to 
9c. per hundred pounds more than the rates shown in'lawfuUy 
•established tariffs. The exhibit next shows a detailed state- 
ment as to twenty-four points on the Central Vermont, and 
Boston &, Maine railroads. Of these twenty-four shipments, 
twelve moved at the rates varying from 5^c. to 13c. less 
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than any lawfully established rate, while the remaining 
twelve paid sums ranging from Ic. to 8c. per hundred pounds, 
more than the lawfully established tariffs over the route by 
which the shipments moved. The exhibit next shows sixteen 
of the same shipments previously shown to various points on 
the Boston & Maine, Central Vermont and Kutland railroads, 
the rate paid, the correct rate over the route via which the 
shipment moved, and also an available rate over another route, 
as shown in lawfully published tariffs, that was less than the law- 
ful rate over the route used, such available rate being less than 
the rate over the route chosen, to the extent of from -^^c. to 8c. 
per hundred pounds. It appears, therefore, that Mr. West- 
gate's traffic department had a very inadequate knowledge of 
the rates actually in effect, that he paid sometimes a good 
deal too much, and at other times not as much as he should 
have done by substantial amounts ; and that with respect to 
a very considerable number of the shipments if he had known 
the most available combinations he might have made his ship- 
ments at very considerably less rates than those which he 
actually paid. 

The fact that the Government counsel introduced this tes- 
timony, and put in evidence Mr. Westgate's receipted freight 
bills to show what it supposed were lawful rates which it con- 
tends were discriminatory, shows how far the Government 
investigators had come from a correct understanding of the 
actually existing rates. It should also be noted that the Gov- 
ernment does not dispute the correctness of our compilation 
of the errors into which Mr. Westgate had fallen through his 
failure to learn what the rates really were, and that it ia 
shown that he did not know even the legally filed rates that 
were applying on petroleum and its products from the station 
where he was practically the only oil shipper. 

It is interesting also to note that if the Government had 
pursued Mr. Westgate's company with the same diligence 
that has been shown in other directions, because of what were 
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no doubt merely technical and unintentional violations of the 
law in shipping his property at less than the lawfully estab- 
lished rates, it might have been fined, according to his own 
showing with respect to what was of course a very small por- 
tion of its business, upon these thirty-three shipments made at 
less than the lawfully established rates, on the basis of the 
fine imposed by Judge Landis in the case against the Stand- 
ard Oil Company, above referred to, an aggregate amount of 
$660,000.00. 

The Westgate situation strikingly illustrates the fact that 
the advantages in rates, if any, that the Standard has 
over competitors is due not to collusive discrimina- 
tions granted by railroad companies but to the superior 
knowledge and greater industry of its traffic officials which have 
enabled them to seek out the most favorable routes and the 
lowest combinations of rates. Eternal vigilance on the part 
of its traffic officials not favoritism, collusion or criminal prac- 
tices have enabled the Standard to secure legitimately what- 
ever advantages it has enjoyed. 



III. 

Supposed Discriminations in Central States. 

Division XX of the petition, pp. 153 to 161, deals with the 
question of supposed discriminatory rates to points in the 
States of Indiana, Ohio, Illinois, the Southern peninsula of 
Michigan and Louisville, Ky. It is the contention of the 
Government that this territory is supplied with petroleum 
products from the Standard's refinery at Whiting, Indiana, in 
competition with independent refining concerns in Ohio and 
Western Pennsylvania, that the rates from Whiting to points 
in this territory and to the Ohio Eiver crossings under which 
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shipments have been made from the refinery at Whiting, are 
less per ton per mile than those from independent refining 
points to the same territory, that this condition has prevailed 
ior more than ten years prior to 1906 and was established and 
maintained at the instance of the Standard for the purpose of 
discriminating in its favor against independent refining con- 
cerns, and that by virtue of such discriminations the Standard 
has restrained trade and commerce in petroleum products and 
monopolized such trade in this territory. 

It is alleged in the petition that Whiting is the largest 
refinery west of the Atlantic Seaboard (p. 110). There is no 
proof whatever, that the Standard has had anything to do with 
the rates that prevailed in this territory, except that it may 
have applied to the railroads from time to time in the conduct 
of its own business for rates properly adjusted to commercial 
conditions. The general basis of rates on most commodities 
from Chicago, or Whiting, to points that have, or once had, 
water competition in the Ohio and Mississippi River valleys is 
generally lower than in other parts of Central freight 
Association territory, as will be hereafter more speci- 
fically pointed out. Many of the competitive roads 
leading out of Chicago and making rates into the 
territory south and southeast of Chicago are different 
and separate railroad corporations from those making rates 
from the independent refining points located in Ohio and 
Pennsylvania. It is the contention of the Government that 
the fact that such competing railroads running into different 
freight rate making territory have made lower rates per ton 
per mile than other railroads have seen fit to make to handle 
a much smaller volume of traffic coming from other refineries 
in different freight making territory, is a discrimination in 
favor of the Whiting refinery that is wrong ; and not only that 
this is an illegal discrimination, but that the mere fact of 
such lower rates warrants the inference that this condition 
has been brought about by a conspiracy between the Standard 
and the railroads making the rates it has used. 
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If there were no other explanation to be made it would 
seem from the mere statement of the conclusion which the 
Government draws from these facts, that it is wholly unwar- 
ranted. An examination, however, of the natural causes and 
conditions that have brought about this difference of rates, 
demonstrates, first, that the Standard has had nothing to do 
with it, and second, that if the rates from Ohio and Penosyl- 
vania points have been higher than they should have been 
this condition has been more harmful to the Standard than to 
any other petroleum shipper. Inasmuch as Whiting is within 
the Chicago Switching Limits and takes the same rates gen- 
erally as Chicago, it may be understood that in speaking of 
rates from Chicago it is intended to include also the rate from 
Whiting, and vice versa. 

The Basis op Freight Bates in C. F. A. Teeeitory. 

Complaint is made that for a long period of time the rate 
from Chicago to Toledo was ten cents per hundred pounds, 
while the rate from Toledo to Chicago was twelve cents per 
hundred pounds, and likewise, the rates from those 
two points to intermediate points were higher for 
like distances from Toledo than from Chicago. An explana- 
tion of this is found in the location of Whiting with respect 
to the geographical boundaries of this territory, commonly 
spoken of as Central Freight Association territory. This is 
shown from an examination of the map in evidence as Defend- 
ant's Exhibit 134 (Vol. 18, p. 372), which shows generally the 
railroads running through this territory and the distance from 
Toledo, Cleveland and Pittsburgh to the various Ohio Eiver 
gateways, viz : Cincinnati, Louisville and Evausville, and also 
the distances from Chicago to the same gateways. It will be 
noted that by virtue of the fact that the Ohio Eiver runs in a 
southwesterly direction, the distance from Chicago to these 
three gateways is practically the same, viz : to Evansville 287 
miles, to Louisville 299 miles, to Cincinnati 298 miles; 
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whereas the distance from Toledo to these three gateways 
varies greatly ; viz : to Cincinnati 211 miles, to Ijouisville 319 
miles, to Evansville 386 miles. As Cleveland and Pittsburgh 
are farther east there are still greater differences in the dis- 
tance from those two points to the same Ohio Eiver crossings. 
Now, by virtue of this difference in distance it was but natural 
that the railroads leading from Chicago should have made, as 
they did, generally speaking, the same rate to these three 
gateways ; whereas the railroads leading from Toledo, Cleve- 
land and Pittsburgh in making rates to these three points 
would naturally make higher rates to Evansville, which is 
some two hundred miles farther, than to Cincinnati. As has 
already been seen, rates in this territory are made generally by 
the Central Freight Association. The rates in the Associa- 
tion tariffs on oil and on fifth class commodities which are 
nearest to the oil rate, are shown on Defendant's Exhibit 132 
(Vol. 18. p. 370), which also shows the distances from Chicago, 
Toledo, Cleveland and Pittsburgh to these three Ohio Eiver 
gateways. From this it will be seen that the Association oil 
rate from Chicago to the Ohio Eiver crossings was eleven 
cents, the fifth class rate fifteen cents, whereas the oil 
rates from Toledo to Cincinnati, Louisville and Evansville 
were ten cents, fourteen and a half and fifteen cents re- 
spectively, the fifth class rates twelve and a half, sixteen 
and eighteen cents respectively. From Cleveland the oil rates 
were ten and a half, fifteen, and seventeen and a half cents re- 
spectively, the fifth class rate thirteen, sixteen and eighteen 
cents respectively and similar differences in the rates from 
Pittsburg, It appears from this exhibit that while rates over 
tfte Illinois Central road, which has a direct line from Chicago 
to Cairo, are not shown in the Association tariff, that that 
line did in fact make the same oil rate, eleven cents per hun- 
dred pounds, from Chicago to its Ohio Eiver crossing, Cairo, 
as the Association tariffs made from Chicago to the three other 
Ohio Eiver crossings. 
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It is commonly known that it is not only the roads hav- 
ing direct lines between the principal shipping points of the 
country that endeavor to secure the traffic between such 
points, but lines that either individually or in connection with 
other roads, have circuitous routes, compete for traffic bet ween 
the principal gateways of the country, by making the same 
rates, or competitive rates, by means of which they hope to se- 
cure a share of the traffic. As was natural, therefore, not only 
did the Panhandle division of the Pennsylvania Railroad, and 
the Big Four, which have direct lines, make an eleven cent 
rate from Chicago to Cincinnati, but the Lake Shore road, 
which has a direct line to Toledo, and even the Michigan Cen- 
tral road, which has a direct line from Chicago to Detroit, in 
connection with the Cincinnati, Hamilton & Dayton, which 
makes direct connection with these roads, joined in the same 
Association Tariff in making the same rate of eleven cents, 
and also the same fifth class rate of fifteen cents from Chicago 
to Cincinnati via Toledo and via Detroit. Now, inasmuch as 
under the long and short haul clause of the Interstate Com- 
merce law the rate from Chicago to Toledo could not be 
greater than the rate from Chicago to Cincinnati, which was 
made via Toledo, it will readily be seen that the rate from 
Chicago to Toledo could not be more than eleven cents. 
On the other hand, the rate from Toledo to Evansville was fif- 
teen cents, and even though the roads from Toledo might join 
in making the rate from Toledo to Evansville via Chicago, that 
rate could still be anything under fifteen cents and might very 
propeily be twelve cents, as it was. We have, therefore, a 
condition where it was not only possible but natural that the 
rate from Toledo to Chicago should be twelve cents, as it was, 
but that by virtue of this peculiar condition the rate from 
Chicago to Toledo could not be more than eleven cents ; and 
in view of the fact that the distance from Chicago to Toledo is 
but little more than half that from Chicago to Cincinnati via 
Toledo, the rate was less to the extent of one cent, or ten cents 
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per hundred pounds. The fact, therefore, that the rate on oil 
from Chicago to Toledo was ten cents, while from Toledo to 
Chicago it was twelve cents, which at first blush might seem 
to appear discriminatory, finds explanation in an examination 
of the effect of these natural conditions, which cause it to ap- 
pear that any different adjustment of rates would have been 
an unnatural one. 

It was not alone the rate from Chicago to Toledo that was 
affected by this condition, but the whole basis of rates into 
this territory was likewise affected by the fact that the roads 
made the same rates from Chicago to the various Ohio River 
crossings. 

The application of the same principle to lines with cir- 
cuitous routes making equal rates as those in effect over the 
direct lines, and the fact that under the long and short haul 
clause the rates to intermediate points could not be greater 
for the shorter than for the longer haul, would necessarily de- 
termine, upon a " check in " of the rates, as it is commonly 
termed, the basis of rates through this whole territory. The 
rates from Chicago to the Ohio River crossings under the pro- 
cedure of theCentral Freight Association are determined by what 
is known as the Ohio River Committee of that Association ; the 
fact that these rates naturally determine the rates to inter- 
mediate points was long ago recognized and formulated in a 
rule of the Central Freight Association adopted in 1897, to 
the effect that the rates from Chicago to the Ohio River 
gateways should be considered as the standard of rates from 
Chicago to intermediate territory. (Deft.'s Ex. 137, Vol. 18, p. 
374). Applying these principals and following back the 
various lines from Cincinnati to Chicago, we find a consistent 
series of rates to intermediate points, with the rate to the 
Ohio River crossing as a basis. The rates to points on the 
Lake Shore and C. H. & D. lines, via Toledo, are shown in 
Deft.'s Ex. 133. (Vol. 18, p. 371). An examination of this 
with the map before us shows that the eleven cent rate from 
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Chicago to Cincinnati prevailed as far back on the C. H. & D. 
road as Piqua ; at which point the C. H. & D. is crossed by 
the Panhandle division of the Pennsylvania Kailroad ; and as 
that division had in effect a ten cent rate over its direct line to 
Piqua, the rate over the circuitous route via Toledo could 
not be more, and accordinp;ly the eleven cent rate which has 
prevailed from Cincinnati back to Piqua is there dropped to 
ten cents. This ten cent rate prevails as far back as Bryan 
on the Lake Shore Eoad. The Lake Shore Road, however, is 
crossed at Bryan by a north and south road known as the 
Cincinnati Northern, which a little farther south crosses the 
main line of the Pennsylvania Koad, which has a direct line 
from Chicago to Van Wert, and has over this direct line a 
rate of nine cents per hundred pounds. Now the Lake Shore 
and Cincinnati Northern meeting this same rate m competing 
for the traffic over their lines via Bryan could not have in 
effect a higher rate than nine cents to Bryan, and accordingly 
the ten cent rate that has prevailed from Piqua back through 
Toledo to Bryan is here dropped to nine cents. In like man- 
ner the Lake Shore Road is crossed at Kendallville by 
another north and south road, known as the Grand Rapids 
and Indiana, which a little farther south crosses the main 
line of the Pennsylvania at Fort Wayne. In the same way the 
Lake Shore is again crossed at Goshen by the Big Four Eoad, 
which crosses the Pennsylvania farther south, at Warsaw ; and 
in the same way the Lake Shore is again crossed at Laporte 
by the Lake Erie & Western, which crosses the main line of 
the Pennsylvania at Plymouth ; and we find over the direct 
route in each instance a rate that is met by the more circuitous 
route ; and the rates to the intermediate points drop down 
accordingly. In this way the rate of eleven cents to Cincinnati 
checks back, being reduced at the various crossings, as was 
logical in the application of these elementary principles of 
freight rate making. It will also be noted that the Cincinnati 
Northern Eoad not only crosses the Lake Shore at Bryan, but 
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also crosses the Michigan Central at Jackson, and the Grand 
Rapids & Indiana not only crosses the Lake Shore at Kendall- 
villa, but also crosses the Michigan Central at Kalamazoo. 
Inasmuch as these north and south roads also join the Michi- 
gan Central road in an endeavor to secure traffic to these 
various towns the rates from Chicago to Kalamazoo and to 
Jackson, are likewise determined in the same manner. 

A more extended application of the same principles is 
shown in Defendant's Exhibit 135 (Vol. 18, p. 373), which is a 
statement giving both the oil and fifth class rates in cents 
per hundred pounds over direct east and west trunk lines from 
Chicago (Whiting) to points in Central Freight Association 
territory, and shows the manner in which such rates were met 
over indirect routes by other east and west roads in connection 
with various north and south roads, demonstrating the effect 
of the rate from Chicago to the Ohio Eiver crossings upon 
east bound rates from Chicago into this territory. From this 
exhibit it appears, for example, that not only did the Pennsyl- 
vania road make a rate of eight cents on oil, and eleven and a 
half cents fifth class, to Indianapolis over its direct line, but 
that both the Michigan Central and the Lake Shore roads, 
in connection with the L. E. & W., made the same rates 
through Michigan City and Laporte. The Panhandle road 
made a rat'3 of eleven cents from Chicago to Rich- 
mond, and the same rate prevailed over the Michi- 
gan Central and the G. E. & I., through Kalamazoo. 
Likewise, the eleven cent rate prevailing from Chicago to Cin- 
cinnati over the direct lines, as above stated, was in effect via 
Detroit over lines that would have a haul of some five hundred 
miles in competition with the direct route of 298 miles. 

It will be seen, therefore, that the Chicago-Ohio River rate 
as far back as Cairo worked around to determine the basis of 
rates from Chicago to points in southern Michigan along the 
lines of the Lake Shore and Michigan Central railroads. 
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2c. Increase in Oil Rates in 1900. 

It appears that in January, 1900, tliere was a general ad- 
vance on commodity rates in Central Freight Association ter- 
ritory. There was no increase at this time in the rates 
between Chicago and St. Louis, or East St. Louis on oil or 
other commodities. The rate then in effect from Chicago to 
East St. Louis, which had been in effect for many years, as 
will be hereafter pointed out, was six cents. Unless that rate 
were increased the rate from Chicago to Cairo could not well 
be higher than eleven cents and there was no increase in that 
oil rate by which the Illinois Central made the same rate as 
we have seen, to that Ohio crossing as was made by other 
roads from Chicago to the more easterly Ohio River crossings. 
Now, as long as the rate from Chicago to Cairo was eleven 
cents per hundred pounds, under the practice prevailing of 
making the same rates to the various Ohio River crossings, the 
rate from Chicago to Cincinnati could not be more than eleven 
cents per hundred pounds, and so long as the basic rate 
between Chicago and these crossings was not increased, rates 
to intermediate territory, being determined by this basic rate, 
would not be increased and the oil rates from Chicago or 
Whiting to the intermediate territory could not well be in- 
creased. 

CoMPABisoN OP Per Ton Per Mile Rates From Rochester 
With Those From the Shipping Points of Independent 
Refineries. 
The table on page 156 of the petition purports to show 
a comparison of per ton per mile rates from Whiting and Roch- 
ester, Standard refining points, with those from Toledo, Cleve- 
land, Pittsburgh and Oil City to the various Ohio River cross- 
ings. The contention of the Government is that inasmuch as 
this table shows rates favorable to Whiting and Rochester, 
therefore, such rates were wrong, discriminatory and in favor 
of the Standard, and therefore, the Standard must have been 
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responsible for them. The explanation of the rates from 
Whiting already appears ; it will be seen, howeTer, that 
even upon the basis of the Government's contention this 
table, with respect to the comparison of the rates from 
Kochester with those from Toledo, Cleveland, etc., is mani- 
festly unfair. Not only is the distance from Eochester 
very much greater than that from the independent refining 
points shown to the Ohio Eiver crossings, which would 
naturally be expected ; but the comparison of the per ton per 
mile rates from Eochester to these Ohio Eiver crossings with 
the rates that prevailed from independent refining points in the 
same general freight rate making territory, to-wit, nearby 
points in New York and Pennsylvania such as Wellsville, N. 
Y., Struthers, Titusville and Pittsburgh, Penna., shows rates 
in many instances less per ton per mile than those from Eoch- 
ester. Such a comparison of oil rates and also of fifth class 
rates is shown by Deft's. Ex. 136 (Vol. 18, p. 374), from which 
it appears that the rate per ton per mile from Wellsville an 
independent refining point, to each of these three Ohio Eiver 
crossings, is less than the rate from Eochester to the same 
destination, and that a proper comparison between Eochester 
and points that might ordinarily be presumed to have sub- 
stantially the same rates, shows that the rates were in no 
respect favorable to Eochester, the Standard's refining point. 

The Government on rebuttal sought to show that some of 
the mileages given in this exhibit were not correct, but that 
by using routes without regard to whether or not they are 
workable ones shorter distances are obtained (Vol. 20, p. 428) ; 
but inasmuch as a computation from such mileages makes no 
difference in the results arrived at, such supposed corrections 
in mileage are disregarded. 

The fact that some of the roads running from Chicago to 
the Ohio Eiver had seen fit to take individual action and make 
a less rate than the Association rate which prevailed, and that 
by virtue of such action the Standard had available on ship- 
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ments from Chicago to Evansville rates of six cents and eight 
and a quarter cents, will be hereafter discussed in connection 
with the matters referred to in division XII. of the petition. 

Bates to Deteoit and Southeen Michigan. 

It is also contended that the rates from Chicago (Whiting) 
to Detroit and points in Southern Michigan were discrimina- 
tory in favor of Whiting. It has already been shown that the 
rate from Chicago to Toledo is determined by the rate from 
Chicago to Cincinnati and that the responsibility therefor rests 
upon the direction, geographically, of the Ohio Eiver and can- 
not be placed upon any conspiracy between the Standard and 
the railroads. It has also been seen that the eleven cent rate 
from Chicago to Cincinnati applies over the Michigan Central 
via Detroit, and in like manner determines the rate from 
Chicago to Detroit, and that Toledo and Detroit each have the 
same rate from Chicago. This was true not only of oil but of 
class rates as well, and of a large number of other commodi- 
ties, the names and rates and tariff authorities for which are 
on Deft's. Ex. 138 (Vol. 18, p. 375). 

Not only would the rates from Whiting to points in the 
Southern peninsula of Michigan be logical and consistent rates 
under the prevailing conditions as above set forth, and so far 
as they were of any advantage to the 8tanda7'd a natural advan- 
tage due to the location of the refining plant at Whiting, but 
because of trade conditions this advantage was not availed of 
by the Standard except to a limited extent in shipments made 
to that territory. Deft's. Ex. 139 (Vol. 18, p. 376) shows the 
number of cars of oil that were shipped in the year 1905, 
representative of a number of years previous thereto, into 
the Southern Peninsula of Michigan from Whiting and from 
other standard refineries. This shows that only 33.4 per cent, 
of the shipments made by the Standard into this territory 
in that year were made from Whiting, and 66.6 per cent, of 
the Standard shipments were made from refineries other than 
Whiting. 
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The Standard has a refinery at Lima. There is a compet- 
ing refinery at Toledo. Deft.'s Ex. 139 (Vol. 18, p. 376) 
shows that the Standard makes much larger shipments into 
the Southern peninsula of Michigan from its Lima refinery 
than from Whiting. Deft's. Ex. 141 (Vol. 18, p. 376) shows 
that 30.38 per cent, of all shipments of petroleum products 
made by the defendant companies into the State of Michigan 
are made to the City of Detroit. Lima and Toledo generally 
speaking take the same rates. The table shown on p. 157 of 
the petition, purports to show that Whiting had a less rate 
per ton per mile to various points in Southern Michigan than 
those prevailing from the independent refineries at Toledo, 
Cleveland and Pittsburgh. Inasmuch as this trade was more 
largely supplied from the refinery at Lima, a comparison of 
the rates from Lima with those of Toledo and Cleveland 
might be of some significance. Deft's. Ex. 140 (Vol. 18, p. 
376) shows that the same rate prevailed from 'Lima as from 
Toledo to each of the points shown in this table, except to 
Detroit, but that while the rate from Toledo to Detroit was 
six and a half cents the rate from Lima to Detroit was eight 
cents. The railroads, however, in making rates from Toledo 
and Lima to Cincinnati, adopted the general practice of ap- 
plying the same rate to Toledo as to Lima. So that, with 
regard to the two great consuming points north and south of 
Toledo and Lima, to-wit, Detroit and Cincinnati, the roads 
made the same rate to Cincinnati, while in making rates 
from Lima to Detroit the refinery at Toledo was given the 
advantage in rate of one and one half cents per ewt. ; although 
Lima is quite naturally as much nearer Cincinnati than Toledo, 
as Toledo is nearer Detroit than Lima. 

Tables pp. 158 to 161 op the Petition. 

These tables purport to show the distances, oil rates and 
rates per ton per mile from independent refining points, Pitts- 
burgh, Cleveland and Toledo in contrast with those from 
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"Whiting to various selected points in the states of Ohio, 
Michigan, Indiana, Illinois and to Lonisville, Kentucky, and 
show that the rate per ton per mile from Whiting to these 
destinations was less than the rates from other points named. 
The explanation of the existing rates from Whiting into this 
territory already appears, and also that it is of no significance 
that the rate per ton per mile from Whiting is less than from 
various eastern refineries. 

The petroleum trade in Western Indiana and Illinois is 
naturally largely supplied from the refinery at Whiting. It 
has already been seen that the trade in the Southern peninsula 
of Michigan is more largely supplied from Lima than from 
Whiting. Shipments of petroleum products by the Standard 
into the State of Ohio, however, come, to a great ex- 
tent, from refineries other than Whiting, and such other re- 
fineries also ship very largely not only into Indiana, but also 
into Illinois and to Louisville, Kentucky. A statement of 
shipments by Standard refineries from Whiting and from 
other refineries than Whiting to the points mentioned in the 
tables shown on pp. 158 to 161 of the petition, is in evidence 
as Deft.'s Ex. 143 (Vol. 18, p. 380), which shows that for the 
year 1905, which year is fairly illustrative of the shipments 
for a considerable number of years prior to that time, the 
Whiting refinery shipped into the State of Ohio 513 cars, 
while other refineries shipped into the same territory 3,893 
cars, and of the total number of cars shipped from Whiting 
357 were shipped to Cincinnati, and necessarily made 
at the rate of eleven cents, about which the Government 
makes no complaint. So that, whether or not the rates 
from Whiting to Ohio points were lower per ton per mile is a 
purely academic question. The rates were nominal rates that 
were not used. This table shows that to all of the points 
selected by the Government and shown in these statements the 
Whiting refinery shipped 30.8 per cent, while shipments from 
other refineries were 69.2 per cent. This table does not in- 
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elude the shipments made from Whiting to Oliicago proper, as 
these two points take the same freight rates and for the pur- 
pose of this table are considered one. If the shipments from 
other refining points to Chicago upon which the defendants 
paid the supposedly high rate of which the Government com- 
plains are eliminated, the figures then show that Whiting 
shipped to all of the remaining territory other than Chicago 
35.2 per cent., while other refineries shipped 64.8 per cent, to 
the same territory. If, the Standard induced the railroads 
to make discriminatory rates against its competitors from 
Eastern refining points, it brought about a high basis of rates 
with respect to 69.2 per cent of the shipments it made into 
this territory. 

Inasmuch as Lima made larger shipments into Michigan 
and Ohio than were made from Whiting, aad because of the 
very considerable number of shipments shown to have 
been made from Standard Eastern refining points to 
Indiana and Illinois, a comparison of rates between Lima 
and Toledo, which are in the same rate making territory, 
might be of significance. A comparison of the rates 
from Toledo and Lima to a considerable number of 
points in Ohio, Indiana, Illinois, Michigan and to Louisville, 
Kentucky, shows that with respect to a great many of the 
rates from those two points, the rate per ton per mile from 
Lima was higher than from Toledo, and that on shipments to 
certain points Lima was at a disadvantage in comparison with 
the independent refinery at Toledo. A table showing com- 
parison of such rates and also of the rates from Whiting to 
various points in comparison with those from Toledo and from 
Cleveland, is in evidence as Deft's. Ex. 142 corrected (Vol. 18, p. 
378). This exhibit shows that as to twenty-five points, including 
such large cities as Cincinnati, Columbus, O. ; Terre Haute, Vin- 
cennes, Lafayette and New Albany, Indiana ; Springfield, Jack- 
sonville, Danville and Decatur, Illinois, the Lima refinery was 
at a disadvantage as compared with the refinery at Toledo ; and 
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that even from Whiting to such towns as Eochester, Logansport, 
Lafayette and Muncie, Indiana ; and St. Joseph, Michigan, 
the rate per ton per mile from Whiting was greater than from 
Toledo ; and that as to such towns as Marion and Eichmond, 
Indiana, the rate per ton per mile from Whiting was higher 
than from Cleveland, Ohio. So that the contention of the 
Government that the rate per mile per ton from Standard re- 
fining points into this territory was less than from independent 
refining points, is true only to a limited extent ; but, as we 
have already seen, is of no significance even if it were true. 

The comparison of rates instituted by the Government in 
these tables shown on pages 158 to 161 of the Petition are be- 
tween Whiting and the independent refining points in Ohio 
and Western Pennsylvania. Inasmuch, however, as we have 
seen that the defendant companies made more than 60% of 
their shipments into this territory from refineries other than 
Whiting, it would seem that a comparison of the rates from 
these independent Ohio and Pennsylvania refining points with 
the rates from Lima, which is situated in this same freight 
rate making territory, if a comparison is of any significance, 
would be much fairer. Such a comparison is made in De- 
fendant's Exhibit 144 corrected (Vol. 18, p. 388), which shows 
printed in red, the same information with regard to Lima as is 
shown in these tables in the Petition with regard to the other 
points there specified. An examination of this table with regard 
more particularly to a comparison between Lima and Toledo, 
as the latter is the nearest independent refining point to 
Lima, shows that out of the forty-eight difi'erent points to 
which rates are shown, the rate per ton per mile is greater 
from Lima than from Toledo to thirty-five of such points 
points. That is to say, taking the rates to the points which 
the Government selected as favorable to its contention, and 
making a comparison in the rate per ton per mile, not with a 
remote Standard refining point in a different freight rate mak- 
ing territory, but with the Standard refinery that is in the 
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same locality and that ships most heavily into the territory in 
question, we find that on the basis of the rate per ton per 
mile the rates from Lima, the Standard shipping point, were 
higher than those from Toledo, the independent shipping 
point, to thirty-five out of the forty-eight points which the 
Government selected. 

The Boltz Compakison of Oil and 6th Class bates. 

The traffic manager of the combination of Ohio and Penn- 
sylvania refiners above referred to, Mr. Boltz, also testified, as 
to negotiations, regarding oil rates from the various refineries 
of his association to points in Central Freight Association 
territory, for some some time previous to the adjustment of 
such rates on the basis of ninety per cent of 5th class, effective 
January 1, 1907. Just what Mr. Boltz really had to do with 
that adjustment, does not appear. Prior to this, however, 
and before any report of an investigation by any governmental 
bureau had been issued, the traffic oflBcer of the Standard 
voluntarily stated to the Commissioner of the Bureau of Cor- 
porations that the Standard would welcome such an adjust- 
ment. (Vol. 14, p. 1734). 

In this connection, however, Mr. Boltz produced a table of 
comparison of oil and sixth class rates from Whiting into this 
territory. Pet. Ex. 657, (Vol. 10, p. 1702) which exhibit shows 
that the average of the oil rates from Whiting to the one hun- 
dred towns selected are eleven per cent lower than the aver- 
age of the 6th class rates to the same places. We have al- 
ready argued that as there is no standard that competing 
roads are required to observe in the rates they put in to handle 
a large volume of traffic from a particular industry, such a 
comparison is meaningless. That this is so, is demonstrated 
by Deft. Ex. 148 (Vol. 18, p. 398) vi^hich makes a like compar- 
ison of oil and sixth class rates from Toledo, an independent 
refining point, to one hundred and twenty towns in the same 
territory, and shows that the average of such oil rates from 
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this independent refinery are eight and one-half percent less 
than the average of the sixth-class rates. By making a more care- 
ful selection of towns and taking the one hundred as to which 
there is the greatest difference, an average difference could, 
no doubt, be made greater than that shown in Mr. Boltz's ex- 
hibit. That is to say the oil rates from Toledo to this terri- 
tory were just as much lower than the sixth class rates as 
were those from Whiting. 



IV. 

Supposed discriminations in southwestern ter- 
ritory. 

It is the contention of the Government pursuant to the 
allegations of division XIII of the petition, p. 124, that the 
Standard has monopolized the trade in petroleum products in 
the territory west of Chicago, including Illinois, Southern 
Iowa, Kansas, Missouri, Louisiana, Texas, Oklahoma and 
Indian Territory, by means of illegal and discriminatory rates 
under which it made shipments from the refinery at Whiting 
to East St. Louis, and also by means of discriminatory rates 
from Bast St. Louis to distributing points in states southwest 
thereof ; that such rates were discriminatory as against ship- 
pers of refined petroleum products from independent refineries 
in Ohio and Pennsylvania. 

HiSTOBY OF Whiting-Bast St. Louis Eates Used. 

We will first consider the rates that appear to have been 
used by the Standard on its shipments from Whiting to East 
St. Louis. 

The Whiting refinery was completed and began making de- 
liveries of finished petroleum products about January first, 1891. 
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In that year the Chicago, Burlington & Quincy Eailroad, 
which has a line from Chicago to East St. Louis, put in a rate 
to East St. Louis on such products, applicable from Whiting, 
of six cents per 100 pounds. In the following year the Chi- 
cago & Alton put in the same rate. This rate remained in 
effect over these two roads for the period of fourteen and thir- 
teen years respectively, or until June, 1905 (Vol. 14, p. 1762). 
In 1894 the Chicago and Eastern Illinois Eailroad in connec- 
tion with the Big Eour Eailroad, in conjunction with which 
the C. & E. I. handled traffic to East St. Louis, put in a rate 
of six and a half cents from Whiting to East St. Louis (Pet. 
Ex. 576, Vol. 10, p. 1529), which was reduced to six and a 
quarter cents in 1905 (Pet. Ex. 577, Vol. 10, p. 1530). There 
was a terminal charge for switching at East St. Louis upon 
shipments from Whiting to that point made over the Alton 
and Burlington railroads of a dollar per car, which at a rate of 
40,000 pounds would be one quarter of a cent for 100 pounds. 
This charge was not incurred on shipments over the C. & E. I., 
so that the rate of six and a quarter cents on that road was 
considered equivalent to the six cent rate over the Alton and 
Burlington roads (Vol. 14, p. 1761). In 1899 the St. Louis, 
Peoria & Northern Eailway Company put in the same rate of 
six cents from Whiting to East St. Louis, applicable in con- 
nection with the Sante Fe road (Deft's Ex. 164, Vol. 19, p. 
508). This rate included an absorption of switching at East 
St. Louis, so that to that extent it was a less rate than the 
rates in over the other roads. The tarifif showing this rate 
expired by its terms at the end of the year ; and it does not 
appear whether it was reissued. About 1898 the Indiana Pipe 
Line Eeiining Co. for the period of more than a year appear 
to have made petroleum shipments from Kankakee, Illinois to 
St. Louis, Missouri, in connection with a contract for supply- 
ing fuel to the Laclede Gaslight Company at St. Louis, and 
the Illinois Central put in a rate of six cents per 
100 pounds from Kankakee (which is about fifty miles 
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south of Chicago), to East St. Louis (Vol. 14, p. 1925; 
Vol. 20, p. 361; Deft's Ex. 165, Vol. 19, p. 509). 
This tariff expired by its terms at the end of the year; 
and it does not appear whether it was reissued. 
The tariffs showing the 6Jc. rate over the Chicago & Eastern 
lUinois and Big Four roads from Whiting to East St. Louis 
■were regularly filed with the Interstate Commerce Commis- 
sion, and this rate, according to the testimony of the Govern- 
ment's witness, Durand, of the Bureau of Corporations, re- 
mained the regularly filed rate over that line from 1895 to 
January 8th, 1906 (Vol. 4, p. 1640). None of the other lines 
over which this rate was in effect, as above stated, filed with 
the Interstate Commerce Commission the tariffs showing the 
rate ; but, inasmuch as Chicago and East St. Louis are both 
in the same state, they considered the tariff a state tariff" which 
was not required to be filed with the Interstate Commerce 
Commission, as will be hereafter considered in more detail. 
As a matter of fairness, the traffic of the Standard from Whiting 
to East St. Louis was for many years divided about equally 
between the C. & A., C. B. & Q. and C. & E. I. roads, the three 
roads over which the rate was for so long a time in effect (Vol. 
14, p. 1760). 

The 18c. Bate. 

The railroads extending from Chicago to East St. Louis 
were associated together under the name of the Chicago & St. 
Louis TraBBc Association. Just when this association was 
created does not appear, but in 1899 it had in effect two tariffs, 
one No. 22, which made rates between Chicago and East St. 
Louis, but which because it named rates between points in the 
same state merely, was not filed with the Interstate Commerce 
Commission, and another tariff, its No. 28, which made rates 
between Milwaukee and Watertown, Wis., and East St. Louis, 
and because it named rates from points in one state to a 
point in another, was filed with the Insterstate Com- 
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merce Commission. (Vol. 16, p. 2896). Another tariff 
was issued by this association, its No. 24, effective May 
15, 1899 (Pet. Ex. 558, Vol. 9, p. 1482). This tariff which makes 
rates on classes as well as 150 specified commodities between 
Chicago, Milwaukee and Watertown and points taking the same 
rates and East St. Louis, Illinois, and points taking the same 
rates, is a consolidation of the Association's preyious tariffs 
Nos. 22 and 23, which were reprinted as one tariff in order to 
save expense, and because it named interstate rates from 
Milwaukee and Watertown, Wis., to East St. Louis, 111, was 
filed with the Interstate Commerce Commission, as Tariff 23 
had previously been. In this way the class rates named in 
the tariff' between Chicago and East St. Louis became filed 
with the Interstate Commerce Commission (Vol. 16, p. 2896). 
In the conferences of the various railroads constituting this 
association it was always understood, according to the testi- 
mony of Horace Tucker, Chairman of the Association that 
issued the tariff, that four commodities were not included, 
viz : Coal, coke, grain and petroleum, and that as to those 
commodities the lines were at liberty to make their own rates. 
This tariff names no specific or commodity rate on peti oleum 
or its products. It recites that it is governed by the Illinois 
Classification. Copies of the Classification published by the 
Illinois Railroad and Warehouse Commissioners on file with 
the Interstate Commerce Commission put petroleum and its 
products in the fifth class. It is not questioned that where 
two conflicting tariffs are in effect, one naming a class rate 
and one a commodity rate that is lower, the commodity rate 
governs. Inasmuch as these rates between Chicago and East 
St. Louis were purely state rates, not required to be filed with 
the Interstate Commerce Commission to be effective, the issu- 
ance of a state tariff by any of the railroads, parties to this 
Association tariff, necessarily took that commodity out of the 
class rates named in the Association tariff; and the rates of 
the line so issuing a commodity tariff became the rates shown 
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in such tariff, and there was no longer, so far as that particular 
road was concerned, any class rate on that commodity, between 
these two points in the same state, by virtue of this Association 
tariff (VoL 16, pp. 2898, 2870). 

Upon the retrial of the case of the United States vs. Stand- 
ard Company, supra, after reversal by the Circuit Court of 
Appeals and denial of a writ of ceriiori by the Supreme Court, 
Judge Andebson on March 10, 1909, directed a verdict for the 
defendant at the close of the Government's proof, upon the 
ground that the tarifis relied upon by the Government do not 
make a legal rate for the reasons set forth in tbe opinion of 
the Court of Appeals, the proof on the retrial in no way curing 
the defects pointed out by the reviewing court. 

Chicago Switching Disteict. 

It is the contention of the Government that the lawful 
rate on petroleum and its products from Whiting to East 
St. Louis, was eighteen cents per hundred pounds and that 
the shipments by the Standard over the Alton and Burlington 
roads under the six cent rate were unlawful, and they make the 
same contention with respect to the shipments over the Chicago 
and Eastern Illinois Eailroad. A proper understanding of this 
situation necessitates a knowledge of the growth and evolution 
of what is known as the Chicago Switching District, and the 
custom among the railroads leading out of Chicago of the ap- 
plication of Chicago rates to points in this district. 

In the early days of Chicago, when it was a much smaller city, 
it was largely a grain and livestock market and not expected 
to be much of a manufacturing center ; but as the population 
grew the city extended its area, manufactories and industries 
of various kinds sprang up on its outskirts, and as the growth 
went on so-called belt lines, or terminal railroads, were built, 
for the purpose of reaching such industries and affording an 
opportunity for the construction and development of others. 
Thus in process of time there grew up about Chicago a great 
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many small industrial towns that were connected by these belt 
line railroads. This condition was willingly accepted by the 
railroads because it brought a vast amount of traffic into 
Chicago and added to its commercial importance. Such belt 
lines saved the railroad the haul from the junction point when 
the industry was located on a trunk line and the haul into 
Chicago over the congested terminals when not so located. 
The manufacturer was thus enabled to locate his plant in these 
outlying towns and junctions where land was much cheaper, 
and yet secure the benefit of the competition in freight 
rates due to the vast number of competing railroads that 
center in Chicago. The handling of traffic by means of such 
belt line railroads was, therefore, a matter of mutual conven- 
ience and benefit to the roads and the shippers (Vol. 14, 
p. 1742). One of the earliest of such belt lines was what is 
now known as the Chicago Terminal Transfer Eailroad, which 
originally extended from the Calumet region in the vicinity of 
South Chicago to Blue Island, its junction with the Eock 
Island road, and through its subsequent extensious now 
extends from South Chicago through a portion of Indiana 
around to Mayfair, on the north of the city, thus forming a line 
almost around the entire city. A map of this road is in 
evidence (Deft.'s Ex. 149, Vol. 18, p. 400), which also gives a 
list of the various junctions of this belt line with the different 
trunk lines which cross it. A map of the Chicago Switching 
District also appears on page 3 of Deft.'s Ex. 150 (Vol. 18, 
p. 404) issued by the Chicago and Northwestern Eailroad in 
1902 in connection with one of its switching tariffs. It will be 
noted that Whiting, where the Standard's refinery is located, 
is situated on the line of this belt road, which also passes 
through various other towns in Indiana on its way from South 
Chicago into Indiana, and then back again into Illinois. The 
corporate limits of the City of Chicago include South Chicago 
and extend up to the Indiana State line. 
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Now, it is the uncontradicted testimony in this 
record that for the period of twenty-five years or more, 
the custom has prevailed among all the trunk lines centering 
in Chicago, of applying to all points located within the limits 
of this so-called Switching District, the rates that were in 
effect from Chicago. The question of the absorption by the 
trunk line of the switching charge on traffic coming to it from 
some other point within this Switching District was first a 
matter of competition, that is, for example, a manufacturing 
establishment with a plant at Chicago Eidge, which is located 
at the junction of the Chicago Terminal Transfer road and the 
"Wabash railroad, which has a direct trunk line running to 
East St. Louis, would naturally have the Chicago rate over the 
Wabash road. In order that the Alton, the Burlington and 
other roads that run into East St. Louis might secure a share 
of the traffic of this manufacturing concern, they would apply 
the same rate and absorb the charge of the belt line for 
switching traffic from Chicago Eidge to the junction of the 
belt road with their roads respectively, subject, however, to 
certain limitations, such as the minimum rate out of which the 
switching would be absorbed, that is, if the revenue to be de- 
rived from the traffic was not sufficient to warrant such ab- 
sorption, then, of course, it was not done. Subsequently the 
question of the absorbing of switching charges became a 
matter of agreement as between roads, such practice being 
universal (Vol. 14, p. 1746). Later the various roads issued 
tariffs, commonly known as Application Sheets, by which the 
practice of applying Chicago rates to points in the Chicago 
Switching District was expressed. These apphcation sheets 
as at first issued set forth generally and broadly that Chicago 
rates would apply to and from points within the Chicago 
Switching District, without attempting to state in any way 
what the rates were that would be applied. Subsequently, the 
application sheets, while continuing to state generally that they 
applied Chicago rates, contained as a matter of convenience 
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to shippers, a partial list of the tariffs naming the 
rates so applied. In the latest stages of the development of 
the application sheet issued by some of the railroads a com- 
plete list of the tariffs so applied is given. There have been, 
therefore, four stages in the development of this custom of the 
application of rates to this switching territory : 

FiEST : For a period from 1882 or earlier, down to about 
] 900, during which time Chicago rates were applied to all 
points in this territory and the switching charges absorbed by 
the trunk line receiving the traffic, by virtue of the common 
custom that prevailed. 

Second : A period, commencing about 1900, or a little 
later, the date varying on different roads, when this custom was 
sanctioned by a tariff, or application sheet, which stated in gen- 
eral terms that Chicago rates would be applied to such points. 

Thied : A period during which the application sheet gave a 
partial list of the tariffs naming rates that were applied by the 
application sheet. 

FouETH : The practice now commonly in force, of naming 
on the application sheet all of the tarijjrs containing rates 
which are so applied, although there are some roads, as will 
be seen, that do not even to-day name all of the tariffs that are 
applied. 

The evidence in this particular of some of the railroad traffic 
men who testified regarding this practice is found in Vol. 14, 
pp. 2037-40, 1997 ; Vol. 15, pp. 2127, 2148, 2183. 

It is clear, from the uncontradicted testimony of all these 
witnesses, that it was the common custom of the railroads to 
apply Chicago rates, whether shown in interstate tariffs, or in 
unfiled state tariffs, to all points in the Chicago Switching 
District, with certain specified exceptions ; and that this was 
done for all shippers, and on all kinds of freight, the purpose 
of this being to put the shippers located at all of the different 
points in this district whether in Illinois, or in Indiana, upon 
a parity with respect to their freight rates. 
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The Chicago & Alton Application Sheets. 

It appears that the Chicago & Alton Eailway at first issued 
a tariff, or application sheet, that applied Chicago rates gene- 
rally to points in the Chicago Switching District and which 
did not contain any list of tariffs showing the rates that were 
so applied ; (Pet. Ex. 549, Vol. 9, p. 1464) that subsequently 
this road issued such tariffs, or application sheets, which con- 
tained a list of tariffs. It is the contention of the Government 
that this list was a complete list and that it was unlawful to 
apply to Whiting any other tariff than those specified. The 
various tariff experts who testified for the defendants with 
respect to this tariff all stated that they and railroad traffic 
men generally would construe it as applying any rate in effect 
from Chicago, subject to the exceptions specified which are 
not now material. In order to more readily understand this 
situation an examination of the application sheets of a number 
of the different railroads leading out of Chicago is necessary. 

The earliest printed document that we have, authorizing 
the application of Chicago rates to the Chicago Switching 
District, was issued by the C. B. & Q. E. E., Aug. 15, 1893, is 
in the nature of a tariff, in that it has the G. F. O. number 
of that road, 6236, and purports to be issued by 
authority of the General Freight Agent (Deft.'s Ex. 151, Vol 18, 
p. 405). It appears however, to have been more like the 
documents which Mr. Hurlburt testified about, as above stated, 
that were instructions to agents. It is marked private and 
entitled " Instructions Eegarding Absorption of Switching 
Charges at Chicago." It then specifies the names of seventy- 
eight different individuals, firms or corporations, giving the 
railroad upon which each is located, the nature of the busi- 
ness conducted and the amount in dollars and cents of the 
switching, the absorption of which is authorized. The several 
concerns named are shown as being located in various parts 
of the Chicago Switching District. There is also a like pro- 
vision as to all industries at the Union Stock Yards. The 
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proYisions with respect to lumber is that the absorption of 
switching would apply to all lumber firms located on tracks 
of other roads within the switching limits of Chicago. Among 
other concerns mentioned is the Standard Oil Company 
located at Whiting, and also at South Chicago. 

The next tariff, of this nature, of the C. B. & Q., its 
I.e. C. No. 2965, effective May 24, 1901, provides generally 
for the application to twenty-two specified points in the 
Chicago Switching District, including East Chicago, Hammond, 
and Whiting, Indiana of " current rates in effect from and to 
Chicago subject to the following rates as mi7iima ", and 
specifies certain minima, including thirteen cents on articles of 
the fifth class and six cents on commodities taking less than 
class rates, carloads (Pet. Ex. 569, Vol. 10, p. 1516). This 
tariff was in effect until superseded by the same road's I. C. C. 
4721, which in substantially the same manner applied current 
tariff rates in effect to and from Chicago. Neither of these appli- 
cation sheets gives any list of tariffs naming rates that are by 
the application sheet applied to this switching territory. By 
Amendment 3J, to this last named tariff, effective May 1, 1904 
(Pet. Ex. 571, Vol. 10, p. 1524), it is provided that " Bates 
authorized in the tariff hereby amended will apply in connec- 
tion with the following numbered tariffs or subsequent issues, 
I. C. C. numbers ", and then follows a list of the numbers of 
208 tariffs of the C. B. & Q. road and of thirty-seven other 
railroads, no information being given except the initials 
of the road and the I. C. C. number of the tariff. It will be 
noted that it is not stated in connection with this amendment 
that no other rates will be applied than those named in the 
tariffs so listed, and that the language of the application 
sheet itself stating that it applies " current rates in effect 
from and to Chicago " remains, aud that there is added by 
the amendment merely the statement above quoted. 

In this connection it may also be noted that if this lan- 
guage did have the effect of limiting the rates that were ap- 
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plied to Whiting to those named in tariffs specified on this 
amendment, that prior to the time of filing such amendment 
the Burlington road had filed with the Interstate Commerce 
Commission other tariffs referring to the six cent oil rate then 
in effect over the Burlington road from Chicago to East St. 
Louis. This road had in effect a tariff, its G. F. O. No. 1247, 
applying on petroleum oil from Chicago to Illinois stations on 
the C. B. & Q. R. R. effective January 10, 1896. It was filed 
with the Interstate Commerce Commission on April 4, 1904. 
It contains quite an extensive list of C. B. & Q. stations 
covered by an index in the first part of the tariff. To 
some of the towns named specific rates are given ; to other 
towns such as Hawthorne, Millard Avenue, Chicago, towns 
within the Chicago Switching District, instead of the rate 
being named there is given opposite the names of su3h towns 
or stations the words " See Special Tariff ", likewise with 
respect to other towns in Illinois, viz. : Peoria, Clinton, 
Moline, Rock Island and East St. Louis, there is the same 
notation, " See Special Tariff." So that by this tariff filed 
with the Commission, specific notice is given of a special 
tariff showing the rates between Chicago and the other points 
mentioned, including East St. Louis (Vol. 14, p. 1754). 

Mr. Durand, of the Bureau of Corporations, in his testi- 
mony in this case, called attention to the fact that Amendment 
3J to C. B. & Q. 4721 lists among the tariffs noted the Chicago 
& St. Louis TrafiBc Association I. C. C. No. 3, their tariff No. 
24, naming the 18c. class rate from Chicago to East St. Louis 
above referred to. He however, omitted (intentionally or 
otherwise) to call attention to the fact that the Chicago, Bur- 
lington & Quincy tariff I. C. C. 4234 is also listed on this 
amendment 3J. Amendment 2 to this tariff I. C. C. 4234, 
which amendment was effective February 8, 1904, gives a list 
of tariffs in addition to those named in the original tariff, as 
being tariffs that name rates between Bast St. Louis and 
various points, and among others, C. B. &. Q., G. F. O. No. 
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1059, described as a commodity tariff naming rates between 
Chicago and East St. Louis (Deft's Ex. 158 B, Vol. 18, p. 494). 
This G. F. O. 1059 (Pet. Ex. 573, Vol. 10, p. 1526) is the com- 
modity tariff of the Burlington Eailroad that named the six cent 
oil rate for the year 1904. Prior to the time, therefore, that this 
road filed an amendment to its application sheet giving a list of 
tariffs naming rates that the application sheet applied, that 
road had filed with the Commission two tariffs, one stating 
that the rate between Chicago and East St. Louis was shown 
in a special tariff, and the other referring to the special tariff 
and giving its number. 

In regard to the Atchison, Topeka & Santa Fe Boad, it had a 
tariff, effective January 25, 1902 (Deft.'s Ex. 152, Vol. 18, p. 414) 
that by its terms applies to points in the Chicago Switching 
District, including Whiting, Indiana, " current tariff rates in 
effect to and from Chicago," subject to certain specified minima, 
but gave no list of tariffs naming the rates that were applied, 
that is, it is general in its application of all Chicago rates to and 
from Whiting, Indiana. The subsequent issues of that road's 
application sheet (Deft.'s Ex. 153 and 154, Vol. 18, pp. 416, 418) 
effective August 10, 1903, and February 15, 1904 and amend- 
ments including No. 12 effective October 24, 1905 are of the 
same nature, applying current Chicago rates without specifying 
any tariffs showing such rates. 

The Chicago and Great Western Eailroad had a tariff 
effective July 18, 1901 on file with the Interstate Commerce 
Commission, as were all of these various application sheets, 
which states generally that " Chicago tariff rates will apply " 
subject to certain specified minima, to various stations named, 
including Whiting, Indiana (Deft.'s Ex. 155-A, Vol. 18, p. 
470). This tariff was superseded by a later issue, effective 
October 21, 1905, which states that it applies " Chicago tariff 
rates shown in tariffs enumerated on page 2 and amendments 
or reissues." On page 2 is a statement that " Chicago rates 
referred to on page 1 will be found in the following described 
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tariffs, amendments or reissues." Below this are given the 
initials of the railroad issuing the tariff and the I. C. C. 
number, but no other information whatsoever, as to the 
347 different tariffs so referred to by number only. It 
appears, therefore, that the Chicago & Great Western Eoad 
from and after October 21, 1905, did limit their application of 
Chicago rates to the specific tariffs, numbers of which 
are given on the application sheet. It is apparent, 
however, that this list of 347 tariff numbers (Vol. 18, p. 471) 
would be of practically no assistance whatsoever to a shipper 
in attempting to ascertain an actual rate, as he would have no 
knowledge from this application sheet as to which of these 347 
tariffs was the one that showed the rate in which he was inter- 
ested. 

The Chicago, Milwaukee & St. Paul Railroad had an appli- 
cation sheet filed with the Commission, its I. C. C. number 
6102, effective April 6, 1903 (Deft's Ex. 156-A, Vol. 18, p. 472), 
which states that between stations on that road and also vari- 
ous specified connections and stations in the Chicago Switch- 
ing District, including Whiting, Indiana, the rates will be the 
" Same rates as apply between Chicago, 111., and stations on 
lines referred to," subject to certain specified minima. This 
application sheat contains no list of tariffs showing the rates 
applied. Supplement 2 to this tariff, effective May 18, 1903 
(Vol. 18, p. 476), is of the same effect, and applies to Whiting, 
Indiana specifically the same rates as applied from Chicago, 
Illinois to stations on lines referred to. 

Now, it appears that subsequent to the issuing of this last 
mentioned application sheet, there was certain correspondence 
between the C. M. & St. P. Railroad and the Commission, in 
which the road was asked to list upon its application sheets the 
tariffs containing the rates to be applied. The general freight 
agent objected to doing this, stating that it would be burden- 
some, and in view of the fact that the tariffs were constantly 
changing, on account of new rates and reissues of old tariffs, 
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such information would be valueless within a week of the time 
of issuing it. The Commission, however, replied, insisting 
that the tariffs be so listed (Deft's Ex. 191, Vol. 19, p. 560, and 
Vol. 15, p. 2122 ; Pet. Ex. 932 A to I, Vol. 21, pp. 66-9). 
Following which this road did issue a supplement to its 
application sheet, stating that " Eates authorized in above 
described tariff will apply in connection with the following 
tariffs, supplements thereto or subsequent issues thereof, 
C. M. & St. P. I. C. C. Nos." Then follows a string 
of several lines of figures, apparently the I. C. C. num- 
bers of sixty-three different tariffs. It was the opinion of 
the traffic official of the C. M. & St. P. Kailroad who testified 
with respect to these, as is apparent to anyone, that the in- 
formation contained in this string of figures would be of no 
benefit whatever to the shipper, who must necessarily inquire 
of the rate clerk for the rate (Vol. 15, p. 2123). A subsequent 
issue of this application sheet, or tariff, effective April 10, 1905, 
however, modifies the wording with respect to the list of 
tariffs, which is changed to read : " Eates authorized herein 
will apply in connection with tariffs covering rates to or from 
Chicago on State or Interstate traffic, including the follow- 
ing : " Then, in like manner follows a list of I. 0. C. numbers 
of tariffs. This new tariff was filed with the Interstate Com- 
merce Commission and no complaint was received from the 
Commission with regard to it, and it remained in effect until 
the new rules of the Commission issued in September, 1906, 
after the taking effect of the Hepburn Law. It appears, 
therefore, that by its application sheet the C. M. & St. P. 
Eoad authorized the application of Chicago rates, state 
or interstate, to all points in the Chicago Switching District 
at all times prior to September, 1906, except during the 
period from January 27, 1904, to April 10, 1905 (Vol. 16, p. 
2123). 

The Illinois Central Eailroad had an application sheet, 
effective October 28, 1901, which in general terms applies 
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" Current rates in effect to and from Chicago, 111.", subject to 
certain specified minima, to points in the Chicago Switch- 
ing District, including Whiting, Indiana (Deft's. Ex. 
160, Vol. 18, p. 496), and contains no list of tariffs naming the 
rates so applied. Supplement 4 of this tariff, effect- 
ive May 17, 1902, provides that " Except where 
other authorized tariffs provide lower rates, the rates on 
petroleum and its oil products, C. L. and empty barrels 
C L. to and from Whiting, Ind., will be the same as from 
Chicago, 111." (Deft.'s Ex. 160- A, Vol. 18, p. 500.) Supple- 
ment 6 of the same tariff effective October 15, 1903, continues 
the same general application of the Chicago rates, without 
attempting to list any of the tariffs, (Deft.'s Ex. 160-B, Vol. 
18, p. 502). Supplement No. 15, effective November 25, 1906, 
still gives authority for the application of Chicago rates with- 
out furnishing any list of tariffs whatsoever. (Deft.'s Ex. 
160-C, Vol. 18, p. 504.) 

The application sheets of the Chicago & Northwestern 
Kailroad never have and do not even today show any list of 
tariffs naming the rates that are applied. (Vol. 15, p. 2142.) 

These tariffs and the foregoing evidence abundantly estab- 
lish that over the roads leading out of Chicago, the general 
custom prevailed of applying to all points in the Chicago 
Switching District, including Whiting and the other towns in 
Indiana, the rates in effect from Chicago, including the Illi- 
nois state rates, which state rates it was not the custom to 
file with the Interstate Commerce Commission ; and they 
show that with respect to all shippers and as to all kinds of 
freight it was the common custom of these roads to apply 
such unfiled state rates to shipments coming from or going to 
these Indiana towns located within the Chicago Switching 
District, thus putting the shippers at those points on an 
-equality as to freight rates with all other shippers within the 
limits of this switching territory. 
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Now it appears that in the year 1901 there was some cor- 
respondence between the Interstate Commerce Commission 
and the general freight agent of the Chicago & Alton 
Eailroad in which the Auditor of the Commission 
asked this road to give upon its application sheet 
the I. C. C. numbers of the tariifs naming the 
rates that were by the application sheets applied. The 
Government contends that the list of tariffs shown on the ap- 
plication sheets of that road issued two years or more later 
should be construed in the light of this request from the 
Auditor of the Commission, and as so construed did not au- 
thorize the application to Whiting, Indiana, of rates named in 
tariffs that are not so listed. These subsequent application 
sheets, the first of which was Chicago & Alton I. C. C. 1203- 
(Pet. Ex. 550, Vol. 9, p. 1466), effective June 9, 1903, was 
issued about two years after the correspondence in question. 
The chief of the Tariff Bureau of this road, Fred 8. Hollands, 
testified that he compiled this application sheet, 1203, that he 
did not go into the employ of that road until 1902 and that 
he had never seen or heard of this correspondence until the 
year 1907. If, therefore, it be conceivable that a shipper must 
at his peril construe the regularly published and filed tariffs of 
a railroad in the light of correspondence that may have taken 
place, at some remote period, between the Auditor of the In- 
terstate Commerce Commission and some officer of the railroad 
issuing the tariff, still it is evident that this correspondence,, 
which the man who made the tariff had never seen, was not 
considered, in compiling it and therefore can have no effect 
upon its construction. 

The second sheet of this tariff consists of two distinct 
parts, the upper half of the sheet names routes, the stations in 
the Chicago Switching District to which the application of the 
rates is made and the stations to which the rates apply, and 
also names the rates that will be applied as : 
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" Same rates as apply between Chicago, 111., and stations 
on the C. & A. Wj in Illinois and Missouri ; also connecting 
lines in territory referred to (except flax and millet seed, grain, 
grain products and livestock), subject to the following 
minimum rates " ; then certain minima are specified. Below 
are first given certain exceptions and then the numbers indi- 
cating the various routes. Below this without any statement 
of any connection whatsoever between the upper half of the 
sheet and the lower half of the sheet, or any reference from 
one to the other, is a list of tariffs ; first are the G. F. D. num- 
bers, and I. C. C. numbers where there are such, of the Chi- 
cago & Alton Railroad. Next the foreign tariff and I. C. C. 
numbers of the tariff are also given, after that the effective 
date, and next following the stations to and from which the 
rates named in the tariff apply. Between the columns show- 
ing the C. & A. numbers and those showing the foreign num- 
bers is a column that gives the titles of the various tariffs, the 
numbers of which are shown in the other columns. At the 
head of this column, however, we do not find words descrip- 
tive of the information that appears in the column, but instead 
we find in the space between the heading of the columns show- 
ing the C. & A. numbers and the heading of the columns 
showing the foreign numbers the words " In connection with ". 
The Government contends that these words, " In connection 
with ", signify that the tariffs that are below named are to be 
read or taken in connection with the application of rates stated 
on the upper half of the page. If that had been the mean- 
ing intended to be conveyed, then these words could be neither 
appropriately placed at the head of the column where they are 
found, nor used to connect the headings of the other columns, 
but would be a heading, if used as a heading at all, for all the 
matter on the lower half of the sheet. 

It was the judgment of the various tariff experts who testi- 
fied regarding this that the words " In connection with " indi- 
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cate merely that the 0. & A. numbers shown are those numbers 
in connection with the foreign numbers of the same tariffs. 
For example, the first tariff shown is Tariff 24 of the Chicago 
& St. Louis TraflSc Association, its I. C. C. number 3. Now 
the Alton road had taken this tariff and given it its own 
G. F. D. number 512, and this heading means that this C. & A. 
number is the number of that tariff in connection with the 
foreign number of the same tariff. There also appears an- 
other tariff in this list, the Arkansas Freight Committee Tariff 
3-B, 1. C. C. 19. The Chicago & Alton road was not a party 
to this tariff, the first page of which is shown as Deft.'s Ex. 
252 (Vol. 19, p. 614). An examination of this shows that 
there are at the top of the first page the names of a number 
of railroads, not including the Alton, given as issuing the 
tariff, " In connection with " a number of other roads. The 
Alton road, however, had taken this tariff and given it its own 
G. F. D. number 9391. Now anyone having a copy of this 
Arkansas Freight Assn. tariff which he had obtained from 
the Association that issued it would not find upon such copy 
the name of the Alton Kailroad, and would not know that that 
road had adopted this tariff or attempted to make itself a 
party to it by putting its own tariff number upon it. An ex- 
amination of the application sheet, however, would show that 
the Alton Boad had so adopted this Arkansas Freight Assn. 
tariff and made itself, so far as such adoption could, a party to 
that tariff iti connection with the other railroads named thereon, 
the Association tariff reference being here shown in connection 
with the Alton's own number of such tariff, the two tariff ref- 
erences being thus identified. It would seem not unlikely, 
therefore, that the words " In connection with " were obtained 
by the man constructing the tariff in this way, and that it was 
not intended to put upon them the forced construction which 
the Government seeks to do in order to make it appear that 
they were designed as a limitation of the application of Chi- 
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cago rates to those named in the tariffs that are in fact listed. 
That it was not the intention to limit the application of the 
rates to such rates as were filed with the Interstate Commerce 
Commission clearly appears from the fact that this applica- 
tion sheet gives this road's tariff G. F. D. No. 2610, described 
as " Local " and as naming rates, " to and from Illinois sta- 
tions on the C. & A. R'y.," which tariff as it named rates be- 
tween points in Illinois only would not, under the practice, be 
filed, and accordingly has no I. C. C. number. 

Now, the Alton road had many other tariffs, both state and 
interstate, not listed on the application sheet, which as a 
matter of practice it did in fact constantly apply to these 
Indiana towns (Vol. 16, pp. 2806, 2861) ; and this, of course, 
must have been the practice, because all of the unfiled state 
tariffs that were in effect were always applied from Chicago and 
all points in the Chicago Switching District in the State of 
Illinois, (Vol. 16, p. 2809) and as it was the intention of all 
the railroads to put all points in the Chicago Switching Dis- 
trict upon an equality with respect to their freight rates, it is 
manifest that it was the intention of the roads not to discrim- 
inate against these towns, as the Government contends, and to 
charge the shipper of petroleum oil from Whiting 18 cents per 
hundred pounds when a lawful rate of six cents per hundred 
pounds prevailed from South Chicago or Hegewisch, but a. 
few miles away across the state line. Likewise with any 
other unfiled state commodity rate it was the intention to put 
the shippers in these Indiana towns upon an equality with the 
shippers in Chicago. The strained and artificial construction 
that the government seeks to put upon this tariff is in viola- 
tion of the plain language of the tariff, inconsistent alike with 
the surrounding circumstances showing what must have been 
the intention of the man who issued it and with the manner in 
which it was actually used, and is entirely wrong according ia 
the unqualified judgment of every tariff man of any actual 
railroad experience who has ever testified with regard to it. 
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The witness Pierpont testified as to this matter in part as 

follows : 

Q. Now, here is a long list of tariffs attached to this appli- 
cation sheet, among others this Tariff 24, what is that put on 

there for ? 

******* 

A. My opinion of that is that it is a partial list of the rates 
applied from Chicago. 

Q. Very well, that tariff was put down there as being a 
tariff applying from Chicago, wasn't it, which was made appli- 
cable to Whiting ? 

A. This provision here provides that whatever rate was in 
effect from Chicago will apply from Whiting. 

Q. Yes, and the list below is what ? 

A. Evidently a partial list of tariffs naming rates from 
Chicago, but nothing to show that that is a complete list or 
any cross reference from one to the other. 

Q. Is there anything to show that it is a partial list, does 
it say that it is a partial list ? 

A. It says that just as much as it says it is a complete list. 

Q. Does it say it is a partial list ? 

A. It does not say anything about it either way, as I under- 
stand it. 

******* 

Q. What do you think it was put on there for ? 

A. Just for that purpose of being a partial list of the 
tariffs naming rates from Chicago. 

Q. That is, you think that was put on there expressly to be 
a partial list, do you ? 

A. That is what I think, because in my judgment that list 
could not begin to cover all of the tariffs in effect from Chi- 
cago. Chicago is too important a shipping point to be covered 
by any su/^h liat as that and my understanding would be that 
that was simply a partial list. * * * It seems to be largely 
tariffs issued by bureaus and I judge that that was the reason 
that it was included to some extent, but that is just a supposi- 
tion. There is no particular connection that I see between the 
clause here and this list of tariffs, nothing to describe it (Vol. 
14, p. 2014). 

The switching charge for the movement from Indiana into 
Illinois which was absorbed by the trunk line, was that shown 
in the regularly filed and published tariffs of the switching 
road (Vol. 16, p. 2809). The chief of the tariff Bureau of the 
Alton, responsible for the issuance of the tariff, who furnished 
tariffs each year to the traffic officer of the Standard Oil Com- 
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pany of Indiana, the shipper that used the rates, — testified 
that he understood and believed that the filing of the applica- 
tion sheet with the Interstate Commerce Commission stating 
that Chicago rates would be applied, had the effect of filing 
the rates, and that he construed a rate so made 
as a lawfully filed rate (Vol. 16, p. 2871) ; that it was 
the common practice of his road to use such rates, 
believing them to be lawful, and that he was 
advised by the general counsel of his road that the practice 
was lawful (Vol. 16, p. 2808). 

But after all the important question so far as this suit is 
concerned is what did the parties themselves believe. How- 
ever a court might now construe the application sheet the real 
question is how did the parties using it construe and use it, 
and did they in good faith then believe that they were cor- 
rectly construing and honestly using it. Granted for the sake 
of the argument that their construction was erroneous, yet if 
they in good faith believed that filing these particular appli- 
cation sheets constituted a filing of the 6c. rate, they not only 
(a) have not committed a criminal offense, but (bj the Govern- 
ment's petition and proof in this regard wholly fails. 

Whethee the 18c and the 6c Eates Weke Eeasonable. 

The absurdity of the Government's contention that it was 
ever intended that an 18c class rate could actually apply to the 
handling of petroleum oil in carload and train-load lots, is 
manifest from an examination of rates on other commodities 
in force between Chicago and East St. Louis. The witness 
Zimmerman who testified with regard to these tariffs, when 
shown upon cross-examination copies of the tariffs filed with 
the Interstate Commerce Commission and asked what rate 
could have been quoted from an examination of the Commis- 
sion's files, answered : 

" A. Surely an expert in the office of the Interstate Com- 
merce Commission would know, having knowledge of other 
commodity rates between Chicago and St. Louis, that that rate 
of 18 cents was not the proper rate. 
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Q. That is if he had knowledge of other tariffs, but sup- 
pose he had no knowledge except the files of the Interstate 
Commerce Commission ? 

A. Well, this very tariff here, it seems to me shows plenty 

of rates that would indicate that 18 cents is away out of line. 

For instance, take cotton seed oil in tanks, ten cents. 
* * * * * * 

Q. I am not talking about cotton seed oil, I am talking 
about petroleum oil ? 

A. Frankly, Mr. Kellogg, I do not think any clerk in the 
Interstate Commerce Commission could put himself in the 
position of quoting eighteen cents." (Vol. 16, p. 2113). 

And even the Government's witness, Schindler, was forced 
to admit that eighteen cents was an unreasonably high rate 
(Vol. 4, p. 1760). Some of the rates shown in this tariff 24, 
amendments to it, or a subsequent issue, on other commodities 
between Chicago and East St. Louis, are : 

Linseed Oil in tanks 8 Cents 

Cotton Seed Oil in tank cars 8 " 

Glucose in tanks 6 " 

Soap, lye and crude glycerine in tank cars 8 " 

Asphaltum 6 " 

Dried peas, beans, popcorns, screenings of grain and 

seeds 8 

Brick 5 

Whiting 6i " 

Molasses 9 " 

Acid in tank cars . 10 " 

Blue vitriol 8 

Cement 7 

Flour - 8 

Grits, refined 7 

Numerous specified manufactured iron and steel ar- 
ticles ^ 8 

Steel and iron rails.. ^ 8 " 

Lumber from East St. Louis regardless of origin 8 " 

Malt and malt flake 8 " 
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Corn meal, mill feed, bran and midlings 7 Cents 

Packinghouse products 10 " 

Crushed stone or crushed granite 6 " 

Sulphate of iron, copperas 8 " 

Cattle, per car $23. @ 30 M. lbs 7| " 



or @ 24 M. lbs 94 



Aside from these rates shown in the original Tariff 24 and 
in the amendments thereto, there were various rates shown in 
what were known as exceptions to this tariff 24, which were 
from time to time issued ; one of these exceptions, which 
fairly illustrates the others, more than twenty in all, is 
in evidence as Deft's. Ex. 223 (Vol. 19, p. 610). As 
these exceptions made rates between Chicago and East 
St. Louis only and did not make rates to points outside of the 
State of Illinois, they were treated merely as Illinois state 
rates and not filed with the Interstate Commerce Commission. 
They show, among others, rates per cwt. as follows : 

Brick 4^c. 

Cement 5c. 

Vinegar 6c. 

Old car wheels (per gross ton equivalent to) 4.5c. 

Copperas 6c. 

Wheat and other grain 6c. 

Pig iron, iron billets, (per gross ton equivalent to) 6.2c. 

Hard coal 5c. 

Railroad rails (per gross ton equivalent to) 6.2c. 

Brick paving 5c. 

Flour 6c. 

It is a matter of common information that vinegar, for 
example, is considerably more valuable than petroleum oil ; 
and it can readily be understood that vinegar would not move 
in such volumes as refined oil is said to have moved from the 
refinery at Whiting. It is classified in the Illinois classifica- 
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tion of as fourth class. In the absence of a commodity rate, 
under Tariff 24, vinegar would take a class rate of 23c. per 
cwt. By comparison with the rate on vinegar, therefore, the 
six cent rate on petroleum oil was a high rate. 

There was also in effect during this period a tariff of the 
C. B. & Q. road that named commodity rates, C. L. from 
Chicago to East St. Louis, among others the following, in 
cents per cwt. : — 

Linseed oil 8 

Vinegar 6 

Wrought iron pipe 7 

Bridge material C. L. min. 30,000 lbs 7 

Beans, dried in sacks or bbls 6 

Tin Cans C. L., per car $15.00 

(Deft's. Ex. 159, Vol. 18, p. 495.) 

If we take as fairly illustrative of the character of ship- 
ments to East St. Louis the first page of the list of cars shown 
in Pet. Ex. 583 (Vol. 10, page 1548), we find an average weight 
of 63,498 lbs. This at 6c. per cwt. amounts to $38.10. So 
we see that while the C. B. & Q. road were hauling to East St. 
Louis such cumbersome articles as tin cans at $15.00 per car, 
they were receiving $38.10 per car for handling oil ; yet the 
Government contends, seriously, that the Standard ought to 
have paid $114.30 for such a car. 

A further illustration of the low rates in this general terri- 
tory is shown in Deft. Ex. 163 (Vol. 19, p. 507), which gives 
the rates between Chicago and points in the Chicago Switching 
District and Milwaukee, Wis. This shows a list of thirteen 
commodities having a rate of 3c. per cwt. including beer, tur- 
pentine, vinegar, feed and hides, and also manufactured iron 
and steel articles, having a rate of 2J^c. 

That the 18c. rate from Chicago to East St. Louis, was 
merely a nominal, paper, rate, never intended to apply on 
petroleum shipments, further appears by a comparison of 
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other rates over the same roads for a much longer distance. 
During all of the period in question, the rate from Toledo 
over the Lake Shore road to Chicago, and thence over either 
the Chicago & Alton or Chicago & Eastern Illinois roads to 
East St. Louis, was only 17c. per hundred pounds, although 
the distance is nearly twice as far as from Chicago to East St. 
Louis, and during a portion of the time this rate applied in 
connection with the Chicago Terminal Transfer Railroad, so 
that over the exact route by which some of the shipments in 
question were made, there was a 17c. rate which would be the 
maximum rate between intermediate points (L. S. & M. S. 
tariff I. C. C. A-559, prior and subsequent issues covering the 
rate from September 1st, 1896) and making impossible the 
application of the 18c. rate. 

Memphis, Tenn., is almost twice as far from Chicago as E. 
St. Louis and is a point to which, from Chicago there is not 
nearly as strong competition in railroad freight rates as to 
E. St. Louis. There has been in effect, however, for a great 
many years an oil rate from Chicago and Whiting over the 
Chicago & Alton, Chicago & Eastern Illinois and the Chicago, 
Burlington & Quincy roads and their connections through E. 
St. Louis to Memphis, Tenn., a rate of 18c. per hundred 
pounds. 

It appears further that a rate which other railroads may 
have charged from Cleveland, or Toledo, to points in Central 
Freight Association territory of substantially the same dis- 
tance as that from Chicago to East St. Louis affords no test as 
to whether the rate of six cents per hundred pounds between 
the last two named points was a reasonable one. For twenty- 
five years or more a low basis of rates has prevailed with re- 
spect to commodities generally between Chicago and East St. 
Louis. The fact that in earlier days there was water compe- 
tition through the Illinois and Michigan canal may in part ex- 
plain this condition. A further explanation is found in the 
fact that Chicago and East St. Louis are the two important 
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gateways through which trafiEic is interchanged between the 
eastern and western parts of the country. This condition has 
also served to make the rates per ton per mile between these 
two points lower perhaps than in any other part of the country 
of equal distance. The explanation of this made by the wit- 
ness Felton is as follows : 

Q. Do you know from your railroad experience and knowl- 
edge of railroad affairs, what it is that has brought about that 
low basis of rates between Chicago and East St. Louis ? 

A. I should say that the low basis of rates prevailing be- 
tween Chicago and East St. Louis was caused by the friction 
of the tremendous tonnage in competition with each gateway 
that has passed through gateways in the last 30 years (Vol. 14, 
p. 1758). 

A comparison of the rates prevailing in this territory with 
those prevailing between Cleveland and Cincinnati, is shown 
on Defts. Ex. 161. (vol. 18, p. 606). These two territories are 
alike in that the rate between the points selected is in each 
instance between points in the same state and extends from 
the navigable water of the great lakes to the navigable water 
of the Mississippi valley. This exhibit shows twenty different 
commodities, gives the rate between Chicago and East St. Louis, 
the rate between Cleveland and Cincinnati, the rate per ton 
per mile and the per cent, of excess of the Cleveland-Cincinnati 
rates over that of the Chicago-East St. Louis rates ; and shows 
that the former are from 23% to 146% higher than the latter, 
and on the twenty articles shown an average of 63.8% higher. 
With a ten cent rate in effect, therefore, from Toledo to 
Cincinnati and a ten and a half cent rate in effect from Cleve- 
land to Cincinnati, a six cent rate on oil between Chicago and 
East St. Louis is not unreasonable by comparison with the 
rates on these other commodities between the same points, 
and if we consider in this connection the strong competition 
there would naturally be between the railroads to secure this 
traffic, a six cent rate is entirely justified ; and any higher rate 
is out of line with the general basis of rates. 



399 

Eleven Cents the Maximum Lawful Eate Between Chicago 
AND East St. Louis. 
Not only was eighteen cents a wholly unreasonable rate for 
the shipment of petroleum between Whiting or Chicago and 
East St. Louis, and never intended to apply on petroleum ship- 
ments, the roads of this Association having been free to make 
their individual tariffs on this commodity, not only was their 
no eighteen cent class rate between Chicago and East 
St. Louis to be applied to Whiting over the Chicago 
and Alton Eoad or the Chicago, Burlington and Quincy 
Road, because they had issued individual tariffs which, so far 
as these roads were severally concerned, had abrogated as to 
them the possible application of the eighteen cent class rate, 
not only was this supposed i8c. rate not legally established as 
now determined by the decision of Judge Andebson, above re- 
ferred to, and not only was the six cent rate a proper and reason- 
able rate by comparison with the rates on other commodities, 
but these two roads were parties to the association tariffs which 
named an eleven cent commodity rate on petroleum and its 
products between Chicago and Evansville, Indiana, via East 
St. Louis. The Southern Railway, having a line from East 
St. Louis to Evansville, was also a party to this eleven cent 
Chicago-Evansville tariff and traffic moving over the Alton 
and the Burlington roads would necessarily go via East St. 
Louis in connection with the Southern Railway. Under the 
long and short haul clause of the Interstate Commerce law, 
therefore, these roads could not make a higher charge upon 
interstate traffic from Chicago to any intermediate point than 
that which prevailed from Chicago via that point to Evans- 
ville, unless it was shown that the higher charge to the inter- 
mediate point was not under similar circumstances and con- 
ditions ; but the roads had waived their right to make any 
such a claim as in fact they could not well do, for the reason 
that the competition between Chicago and East St. Louis is 
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much stronger than that between Chicago and Bvansville. The 

tariff, however, states upon its face that : 

" Agents are strictly prohibited from quoting or using a 
higher rate for a shorter than for a longer distance upon inter- 
state traffic over the same line in the same direction,^ the 
shorter being entirely included within the longer distance." 

It is also stated upon these tariffs showing the eleven cent 
rate, that they do not apply over all lines specified, but are in 
accordance with the division sheets of the individual lines. It 
is shown, however, that both the Alton Eoad and the Burling- 
ton Eoad had percentages for the division of earnings- with 
the Southern Eailway for traffic from Chicago to Evansville, 
via East St. Louis and therefore that the tariff made the eleven 
cent rate via these routes (Vol. 17, p. 3532). Traffic coming from 
Whiting was either interstate traffic, or else it was unquestion- 
ably lawful to use the six cent unfiled state rates in connection 
with it. If such traffic was interstate traffic then the eleven 
cent commodity rate that these roads had established through 
Eaflt St. Louis to Evansville was the maximum rate between 
Chicago and East St. Louis ; and in as much as their applica- 
tion sheets applied to Whiting all Chicago-East St. Louis com- 
modity rates that were not less than six cents per hundred 
pounds, this maximum rate would be applied to Whiting. Or 
if the application sheets should not be construed as applying 
such a maximum rate to Whiting, then under the law as it 
existed prior to the Hepburn law, the use of the sum of the locals 
would be available and the maximum rate would be the switch- 
ing charge from Whiting to the Alton, or the Burlington road, 
of about a cent a hundred pounds plus this eleven cent maxi- 
mum rate from Chicago to East St. Louis. This, however, 
would be merely the maximum rate beyond which the roads 
could not go and would in no way prevent the issue of in- 
dividual tariffs, as was done. This eleven cent rate, therefore, 
in no way militates against the use of the six cent rates ; but 
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it does show that the eighteen cent class rate not only could 
not apply, but could not possibly have been intended to apply 
upon any shipment over these roads of petroleum products 
from Whiting, or from Chicago, to East St. Louis; and 
the Government's attempt to establish an unreasonable, nom- 
inal, class rate as the only lawful tariff rate and thereby show 
a technical violation of law, is utterly defeated by this eleven 
cent tariff. 

Taeiff 24 NOT A Legal Tabipf. 

The tariff naming the 18c. class rate was made by an asso- 
ciation of all the railroads that could compete for Chicago- 
St. Louis traflSc. It did not name competitive rates was 
a violation of the prohibitive and criminal provisions 
of the Sherman Anti-Trust Act, and was therefore 
illegal and void under the ruling made upon great considera- 
tion in United States vs. Trans-Missouri Freight Assn., 166 
U. S., 290, and United States vs. Joint Traffic Association, 171 
U. S., 505, the observance of the rates it established would 
have been enjoined at the instance of the Government and pen- 
alties of fine or imprisonment or both imposed for observing 
such rates. The contention of the Government that such a 
tariff constitutes the only lawful rate, creates an anomalous 
situation. If the shipper, the Standard, received a concession 
for shipping at less than the lawful rate, the carriers, the 
Alton and the Burlington, that granted or gave the concessions, 
were likewise guilty, and might have been indicted and fined 
for not observing the rates established by the tariff. Under tlie 
contention of the Government, therefore, the carriers, at the 
same time that they were indicted and fined for not using the 
18 cent rate, might have been not only indicted and fined for 
having used it but also have been enjoined from so doing. 

No MOTIVE TO VIOLATE THE LAW. 

It is impossible to suppose there could have been a wilful 
use of unlawful rates in the shipments over the Alton and the 
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Burlington when the same rate was available and the regu- 
larly filed lawful rate over another road, the Chicago & 
Eastern Illinois, as admitted by the Government's witness, 
Durand ; and, as we have seen, there can be no unintentional 
violation of the law. There are other facts, however, a con- 
sideration of which also makes it impossible to suppose that 
there could have been any intention to violate the lawful rate 
or any willful use of illegal rates. 

We have already seen that the earliest application tariff of 
the Burlington road authorized the application of Chicago 
rates to two plants of the Standard Oil Co., one at Whiting 
and the other at South Chicago (Deft.'s Ex. 151, Vol. 18, p. 
407). The unfiled State rates were without question lawful 
tariffs for shipments from any points in the Chicago Switching 
District that are in Illinois. Now it appears that ever since 
the Whiting refinery was built the Standard has had a pipe 
line running from Whiting into Chicago as far as Hyde Park, 
which necessarily runs through South Chicago ; and that at all 
times oil could have been pumped through this pipe line at a 
merely nominal expense and shipments made from a point in 
Illinois (Vol. 14, p. 1799). Assuredly it requires much courage 
to contend that business men of ordinary intelligence have 
knowingly run the risk of incurring a fine of millions of dollars 
when there was nothing to make by it. 

Explanation op the Appaeently Low Oil Bates on the 
C. & E. I. K. E. 
Complaint is made of the low rates on oil from Whiting 
over the C. & E. I. Bailroad to Evansville, as well as the six 
and a quarter cent rate from Whiting to East St. Louis. The 
Evansville rates will be considered in another connection. 
The explanation, however, of the low basis of rates that pre- 
vailed over this road may be made in this connection. The 
general trend of traffic on the Chicago & Eastern Illinois Koad 
was north bound, that is to say, the traffic north bound was 
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much heavier than the traflSc south bound. This brought 
about an excess empty freight car mileage southward as com- 
pared with that northward ; that is to say, from the Shelby- 
ville Division, which was one of that roads St. Louis routes, 
solid trains of grain, lumber, railroad ties and livestock were 
received. A great many of the cars in which such trans- 
portation was made had to be returned southbound empty, 
as there was no lading for them. The result of this was 
that the trafiBc officials of that road were looking for 
southbound traffic to help pay the train expenses for 
moving empty cars. The cost of moving such trains 
was from $1.00 to $1.10 a train mile, so that for the 
distance^ljfrom Chicago to Shelbyville, the Chicago & Eastern 
Illinois connections with the Big Four on traffic for East St. 
Louis, the train expense was about $200. The witness Felton 
testifying to the time he was in charge of the traffic of that 
road said : 

" I used to figure in those days that if I could get any traffic 
of a competitive nature that would go towards paying those 
expenses I was lucky in getting hold of it, and on a small road 
in those old days back at that time the General Freight Agent 
was alive to all those situations. Therefore, if I could put in 
a train going down on the Shelbyville y.>ranch, ten or fifteen 
carloads of oil that paid us about fifteen dollars a car, I went 
a long way towards solving the operating problem of getting 
that lot of empties south." (Vol. 14, p. 1767). 

In the early nineties the Chicago and Eastern Illinois was 
a comparatively new road : and it stood as an individual road 
until it became pare of the Frisco System in 1904 or 1905. Its 
principal competitors in Illinois were the Chicago & Alton in 
the Western part of the State, the Illinois Central more par- 
ticularly to central and southern Illinois points, and in Indiana 
the Monon, Big Four and Pennsylvania. It appears that for a 
great many years, including the period covered by the rates in 
question, the Chicago and Eastern Illinois road, on account of 
its location and the competition from these other lines had in 
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effect a very low basis of rates on all kinds of commodities. 

The peculiar location of this road with reference to its numerous 

east and west connections appears from the map, Deft.'s Ex. 

167 (Vol. 19, p. 510) which shows the fifteen junctions of the 

Chicago and Eastern Illinois and the Evansville & Terra Haute 

roads between Chicago and the Ohio Eiver, with east and west 

lines and their distances from Chicago. The reason of the low 

rates to these points is explained by the same traffic ofiicial as 

follows : 

" One reason was that the Chicago and Eastern Illinois oc- 
cupied a peculiar position. It was practically the dividing 
line between Central Freight Association territory, backed up 
by the trunk line on the east, and the Illinois Freight Associa- 
tion and then the Western Trunk Line Associations on the 
west ; and for quite a number of years the Chicago and 
Eastern Illinois was not a member of any of these as- 
sociations. We at times permitted them to print the 
name of our road on some of their joint tariffs, but 
we were a free lance. Being in that position we found this 
condition : Rates between the great jobbing points between 
the East and the West, that is, East of the Mississippi River, 
are based on a rate or a system of rates Chicago to New York 
as one hundred per cent., rates to and from other points being 
scaled 110, 115 per cent., 98 or 95 per cent., as may have been 
agreed upon in traffic meetings. Now every point on the 
Chicago & Eastern Illinois Railroad from Chicago to Terre 
Haute, Indiana, inclusive, was a 100 per cent, point. Conse- 
quently, a rate on any commodity from New York, Phila- 
delphia, Baltimore or any other of the great manufacturing or 
jobbing points of the East to Chicago immediately became the 
rate to all these Chicago & Eastern Illinois common points. 
There are a great many of them. About every twenty-five 
miles between Chicago and Terre Haute an East and West 
road or a line of some kind crosses the Chicago & Eastern 
Illinois Road. So in self-defense we had to make low rates, 
in order to get any traffic at all on the principal commodities 
to these junction points, and we had to do that to enable the 
Chicago jobber to sell a pound of goods in that territory. If 
Danville could get a carload of sugar at fifteen cents from 
New York there was not any chance in the world for a Chicago 
jobber to sell any sugar in Danville when he had to pay 
fifteen cents to get it to Chicago and then ship it from Chicago 
to Danville, * * * unless he could get an exceedingly 
low rate from Chicago to Danville. Now, when I was Assist- 
ant General Freight Agent, having charge of freight matters 
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on the Chicago & Eastern Illinois Eoad, and when I was 
General Freight Agent, I had just two great ambitions, one 
was to build up the traffic of the Chicago & Eastern Illinois 
Eoad, and the other was to take it into or from Chicago. If I 
found traffic coming to any point on the Chicago & Eastern 
Illinois road outside of Chicago that a Chicago jobber or 
manufacturer conld make, I would see him, talk to him, find 
out what kind of a rate would be necessary for him (to have) 
to supply the trade along the Chicago & Eastern Illinois 
Eoad ; then find out what I was earning on that same class of 
traffic coming to me at any junction point, and then make a 
commodity rate, either openly or by rebate, or some way, from 
Chicago, that would enable the Chicago jobber to take care of 
that freight along the western line of Indiana and the eastern 
line of Illinois. * * * And then again, if I got a man in 
Chicago to make a line of goods that would give me the con- 
trol of the Terre Haute market, I got all of it instead of such 
percentage as I might be able to get of competitive traffic 
coming from some point East or West. * * * i got a 
hundred per cent, of all the revenue if I could bring about that 
state of affairs instead of my pro-rate per cent, of perhaps a 
limited quantity of it. I got a hundred per cent, of a higher 
rate because I made my commodity rates something higher 
than the percentage of the through rate from other points. I 
made rates from Chicago and from Whiting (on oil), in most 
cases I think from Whiting, because there was nobody in 
Chicago that ever asked for carload rates (on oil). I made 
rates though, from Chicago and from Whiting to points on 
the Chicago & Eastern Illinois Eoad based on the theory that 
I have just explained ; * * * The policy of the Traffic 
Department of the Chicago & Eastern Illinois Road under my 
jurisdiction was to build up Chicago's trade and the business of 
the Chicago & Eastern Illinois Eoad together. I had uo 
interest in any large manufacturing town but Chicago ; 
* * * we constantly played into the hands 
of the Chicago jobber and the Chicago Manu- 
facturer. By doing that we not only got their freight 
traffic, but we educated the people along the line of the C. & 
E. I. road to come to Chicago to buy their goods, then we got 
their passenger business." (Vol. 14, No. 1723-5). 

Supposed Secrect op Six Cent Eate. 

It is clear that there could have been nothing illegal on the 
part of the Standard in the use of the six cent rate prior to the 
Elkins Law, for there is nothing in the record to even suggest 
that the Standard did anything else than apply to the railroad 



406 

for rates and used those quoted iu the conduct of its uwn busi- 
ness, as it might lawfully do. There is no evidence showing 
or tending to show that it ever did anything to bring it within 
the scope of the provision of the Act to Regulate Commerce 
as amended by the Act. of 1889, prescribing a penalty against 
the shipper for false billing, false classification, false weighing 
or false representation as to character of freight or weight. 
The Government contends that the six cent rate was a secret 
rate. This contention, however, with respect to any violation 
of the law by the defendants must be confined to a period sub- 
sequent to the enactment of the Elkins law. They maintain 
that with regard to the Alton and Burlington roads, the rate 
was secret because not filed with the Interstate Commerce 
Commission, and that the rate over the Chicago and Eastern 
Illinois road was also secret although two tariff issues of the 
rate had been regularly filed with the Commission. The 
Burlington road handled the shipments in the same manner 
that shipments were commonly handled by that road. They 
were waybilled at the rate charged and semi-weekly bills for 
the amount of the actual charge were collected through the 
local office. The collections for the shipments over the C. & E. 
I. road were made seoii-monthly through the general office. 
There was a steadily moving volume of traffic, many cars at a 
time, train loads or nearly trainloads. The traffic was received 
at Dolton, a junction of the C. & E. I. road with the belt road 
coming from Whiting. It was so clearly a matter of 
convenience to both the railroad and the shipper to have bills 
collected semi-monthly through the general office and avoid 
the clerical work of inserting rates and making of extensions 
on the waybills, instead of handling the collections of consid- 
erable amounts through a small outlying station like Dolton, 
that the matter of convenience furnishes an abundantly ade- 
quate reason for handling the traffic in such manner. 

An investigator of the Bureau of Corporations stated, in 
the record over the objection of the defendants, the substance of 
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a conversation with the Third Vice-President of this road, had 
in the year 1905. This officer had only been with that road 
about a year at the time of the supposed conversation, and 
after the rate had been in effect for a period of ten years, and 
purports, according to this report of his conversation, to have 
attempted to explain why a tariff issued a considerable period 
of time before he went with the road was not filed with the 
Interstate Commerce Commission, and to have stated that the 
6^0. East St. Louis rate, which had been on file at the office of 
the Commission in Washington for ten years, was semi-private 
in character, the purpose being to conceal the rate from other 
railroads and not particularly with the object of concealing it 
from any shipper. Such a report of a conversation is, of 
course, hearsay and utterly incompetent as evidence, for the 
defendants were deprived of the privilege of cross-examining 
the man actually making the statement. As this is not a trial 
under an indictment upon a charge of homicide, and this 
statement was not a dying declaration, made under a sense 
of impending death, there is no known rule of law pur- 
suant to which it can be considered competent evidence 
against these defendants. It would seem, however, that a rate 
cannot be a very profound secret when two tariffs showing it 
haye been for ten years on file with the Interstate Commerce 
Commission ; and it has been in effect continuously for four- 
teen years, and shown at one time or another in the regularly 
issued tariffs of six different railroads. Moreover, we assert 
the proposition that a rate regularly filed with the Commission 
cannot in law be a secret rate. 

As to the Chicago & Alton Eailroad, it is urged that the 
rate was a secret one because the collections were made through 
the general office and the billing clerk at Chappell, the junc- 
tion of the terminal road with the Alton road, inserted either 
eighteen cents or ten cents in the waybills and extended the 
charge on the waybill at that rate. It is not contended that 
there is any evidence th.tt the Standard had any knowledge of 
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the method in which the Alton Koad waybilled the shipments. 
It is shown that out of the total number of something like 
three hundred and fifty separate pages of statements of the 
numbers and weights of cars shipped, which statements were 
all in the form of those shown on Pet. Ex. 568, at pp. 1514 and 
1515 of Vol. 10 of the Record, the figures 10 were shown in the 
rate column, in the manner shown in the copies of such state- 
ments in connection with Pet. Ex. 567 on p. 1511 of Vol. 9 of 
the Kecord, in eighteen different instances. There, however, 
was no extension of the total charge at this alleged rate. In 
one instance there appears to have been an extension as to in- 
dividual cars which was subsequently crossed out. These 
statements, however, it will be remembered, were merely 
those which were attached to the bill itself for the 
purpose of showing the weights of the several cars in 
order that the same might be checked if the bill was not 
found correct. If the bill was correct, the statements of 
billing would not be examined and it is therefore, unlikely, 
that even the checking clerk in the office of the Standard ever 
saw these statements. If the bill were not found correct theil 
some clerk may have looked at the statements for the purpose 
of checking the car numbers and weights. The bill itself in 
the form shown on page 1513 of Vol. 10, and the recapitula- 
tion of weights and amount of charges in the form shown 
on the same page, always showed an extension at either 
six cents when the shipment was to East St. Louis, or 
seven and a half cents when destined to St. Louis. In 
numerous instances where the ten cent rate was shown a 
six cent rate was also shown. It appears also that on two of 
such sheets opposite the weight of one car specified on each 
page, the figures 18 were shown, but that there was no exten- 
sion at such rate. The contention that these figures found in 
a few instances on all of these hundreds of pages opposite the 
weights of some fifteen or twenty of the many thousands of 
cars that are there listed, attached to a recapitulation and bill 
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which showed the total weight of all the cars extended at the 
rate of six cents was any notice to the shipper whose clerk, in 
the ordinary course of business would have had the bill to 
check over, has been heretofore found insufficient to help sus- 
tain a twenty-nine million dollar fine and is scarcely adequate 
to warrant the dissolution of a great corporation. 

The same investigator of the Bureau of Corporations, who 
reported the remarkable conversation with an official of the 
Chicago and Eastern Illinois already referred to, also testified, 
over the objection of the defendants, as to a conversation with 
some one connected with the Alton Eoad who is reported to 
have stated in substance, that the six cent rate was not in- 
tended to come to the knowledge of the general public, but that 
it was the purpose of the Alton to keep it secret particularly 
from other railroads. As to this declaration, made not in the 
fear of death but under the promise of immunity, we are not 
furnished the name even of the man who made it. The wit- 
ness who reported it was not sure as to whom he talked with but 
thought that part of his conversation was with Mr. Hollands ; but 
as Mr. Hollands denied ever having seen him before the hear- 
ings in this case (Vol. 16, p. 2833), he was mistaken at least as 
to the identity of the clerk who made the statement. The 
tariff clerk of the Alton, however, testified that the rate was 
not a secret rate and would have been quoted to any shipper 
(Vol. 16, pp. 2872, 2893) ; that there were some eleven hun- 
dred other commodity state tariffs of like nature issued during 
the years 1903, 1904 and 1905 ; that the commodity oil tariffs 
were issued and distributed in the same general way as the 
other tariffs and kept in the same quotation file in the Alton 
office and accessible at any time to the various clerks in the 
freight department (Vol. 16, p. 2811). The business of the 
rate clerk who had the 6c. tariffs in his quotation file, although 
in the general office, was simply the quoting of rates to the 
general public which he did constantly in response to in- 
quiries by person, by telephone, and by letter (Vol. 16, 
p. 2875). 
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Some stress is laid, however, upon the fact that in dis- 
tributing these 6c. commodity tariffs, they are not shown to 
have been sent to any shipper, except the Standard. The 
tariff clerk who had charge of the distribution of tariffs testi- 
fied that he knew of no other oil shipper at Chicago who 
shipped in carload lots (Vol. 16, p. 2872). We have already 
seen that it was not the custom of railroads to make any dis- 
tribution of tariffs except to those whom it was supposed 
might want to use them. This was true of the Alton road 
(Vol. 16, p. 2872). A copy was sent to each of the offices of 
the several railroad officials who could be in any way inter- 
ested in the matter ; and the fact that copies of the tariffs 
were not sent to other people when there were no other oil 
shippers known, is of course without significance. 

That this 6c. rate was in no sense a secret one is conclu- 
sively shown by the the testimony of the Government witness, 
who was in charge of traffic of the Indiana Pipe Line Befining 
Company, during the period of more than a year that this 
company used the rate on its shipments to St. Louis. He 
testified that he had used the 6c. rate ; that it was not a secret 
one, and that he had never even heard of an 18c. rate (Vol. 20, 
p. 361). 

Chicago & Alton Eailboad 10c. Bate. 

It appears also that the Alton road had in effect in 1904, 
an unfiled State tariff (Pet. Ex. 557, Vol. 9, p. 1475-81), which 
was a reissue of a former tariff that had been in effect for 
some time. This tariff names commodity rates on some sev- 
enty-five different commodities from and to a great many dif- 
ferent points on its road in the State of Illinois. Among these 
rates are included various petroleum oil rates, some in carload 
lots and some in less than carload lots. Among this large 
number of rates there happens to be stated in connection with 
the rate to twenty-one other points, a rate from Belt Junction 
(Including switching from Whiting) to East St. Louis of 10c. 
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per hundred pounds. "We have already seen that it frequently 
happens in the confusion of tariffs that railroads do have in 
effect at the same time different rates between the same points. 
This also was true of the Alton (Vol. 16, p. 2873), and in such 
case it was the common construction of tariffs that the one 
naming the lowest rate was the effective tariff. As such con- 
ditions were discovered they were corrected and the rate clerk 
of the Alton tells us that when it was discovered that these 
two rates were in effect, the 10c. rate was immediately can- 
celled (Vol. 16, p. 2874), February 9th, 1904 (Vol. 4, p. 1609). 
It also appeared upon the examination of the Alton tariff 
clerk, who became connected with that road in July 1902, that 
in December 1902, at the time of the issuance of the commod- 
ity oil tariff for the next year, he did not find in his file any 
oil tariff rate sheet for the year 1902. He did testify, how- 
ever, that he found a tariff or tariffs in effect in 1895 or 1896. 
Whether or not those were tariffs that did not expire at the 
end of the year, but remained in effect until cancelled, does 
not appear as they are not in the record. Exactly what tariffs 
there were showing the 6c. rate prior to 1903 is not shown. 
The witness was asked and answered these questions : — 

Q. What did you mean this morning by saying that prior 
to January 1, 1903, it was arranged by the auditor ? 

A. As I recollect, the auditor had previous issues on the 
same order as this, which carried the 6-cent rate for a number 
of years. 

Q. They were not in your files ? 

A. The old ones were, yes, sir ; that is, in the old files. 
******* 

Q. Was there any such billing-order in the file that you 
were using for quoting rates prior to 1903 ? 
A. Covering the entire period ? 
Q. Yes. 
A. There was. 

(Vol. 16, p. 2827.) 

The most that can be said, therefore, with regard to this 
testimony is that this rate clerk who went into the employ of 
the road in July, 1902, did not find in his file in the following 
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December a commodity rate sheet for that particular year. 
The rate, however, as we have already seen had been in effect 
since 1892. 

CONSTEUCTION OF THE TaEIPFS BY FeEIGHT TeAFFIC MeN. 

The various railroad freight trafiBc men above referred to, 
viz : Pierpont, Hurlbut, Zimmerman, Eyman, Fort, Shubert 
and Hollands, were all shown the tariffs that the Government 
relies upon as making the lawful rate, and each stated from 
an examination of all the tariffs, that under the railroad prac- 
tices then prevailing, he would have quoted (during the years 
the special commodity oil tariffs were in effect) six cents as the 
lawful rate for the transportation of petroleum and its products 
from Whiting to East St. Louis : 

Waters-Pierce Oil Company Matter. 

The Government contends that during the time that the six 
cent rate prevailed from Whiting to East St. Louis the Stan- 
dard used secret rates from East St. Louis to points in Louisi- 
ana, Arkansas, Missouri, Kansas and Texas, by means of 
which in connection with the six cent rate to East St. Louis as 
well as because of the alleged discriminatory rates in effect 
from Ohio and Pennsylvania independent refining points the 
Standard monopolized commerce in petroleum products in the 
territory mentioned. Three questions arise in this connection : 

FiEST : The Government complains that the St. Louis Iron 
Mountain & Southern Railway, commonly spoken of as the 
Iron Mountain road, had in effect at the same time between St. 
Louis, or East St. Louis, and Alexandria, La., two tariffs nam- 
ing different rates, both regularly filed with the Interstate 
Commerce Commission, and that the Waters-Pierce Oil Com- 
pany paid the lower of these rates on its shipments to Alex- 
andria. 

Second : In connection with the shipments to Alexandria, 
La., the Waters-Pierce Oil Company shipped from that point 
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to other points in the State of Louisiana on the State tariffs of 
the Southern Pacific Eailway, which were not filed with the 
Interstate Commerce Commission, although they were author- 
ized by, and filed with the Louisiana State Commission. 

Third : Complaint is made that the Iron Mountain road 
allowed to the Waters-Pierce Oil Company on a small number 
of shipments, a cent and a half per cwt., for pipe line transfer 
from East St. Louis to St. Louis that was not authorized by 
any tariff, although when the matter was discovered and called 
to the attention of the railroad a bill was presented for the 
amount covered by such allowance and paid by the shipper. 

Shipments from St. Louis to Alexandria. 

The City of Alexandria is located at about the center of 
the State of Louisiana on one of the divisions of the Southern 
Pacific Railway and at a distance of 696 miles from St. Louis. 
The distance from St. Louis to New Orleans is 710 miles, 
and from New Orleans to Alexandria 229 miles. The Iron 
Mountain Eoad had extended its rails from Southeastern 
Arkansas to Alexandria, La., and opened up this branch of its 
road to that point in 1894. Coincident with the completion 
of this extension the gieneral freight agent of the Iron Moun- 
tain Eoad applied to the Waters-Pierce Oil Company for a 
share of its traffic to Alexandria and Louisiana points. The 
Waters-Pierce Oil Company had for some time been making 
shipments to that territory via New Orleans. In making such 
shipments it had experienced great delay in the New Orleans 
terminals, particularly during the season of heavy cotton ship- 
ments. The traffic officer of the Waters-Pierce Oil Company 
replied to this inquiry for a share of its traffic to Louisiana, 
that if that road and the Southern Pacific Eoad would put in 
rates that would make the same cost of the transportation to 
the various towns on the Southern Pacific west of New Orleans 
to which shipments were made, including LaFayette, St. 
Martinsville, New Iberia, Jeanerette and Crowley, that it would 
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prefer to make shipments by way of Alexandria because of 
this congestion in the New Orleans terminals (Vol. 14, p. 1944, 
et seq. ; p. 1971). Following this there was considerable corres- 
pondence between the Waters-Pierce Oil Company and the 
traffic officials of the two roads concerned (Deft's. Bxhs. 
189-A to M, Vol. 19, pp. 652-557). It appears from this 
correspondence that the person in charge of the traffic of the 
Waters-Pierce Oil Company asked the Iron Mountain road 
to put in a rate to Alexandria that was the equivalent of the rate 
from St. Louis to New Orleans, and asked the Southern Pacific 
Eailroad to put in effect rates from Alexandria to the points 
to which shipments were made on that road, the same as the 
rates then in effect from New Orleans to such points, a com- 
bination that would furnish exactly the same cost of trans- 
portation as if the traffic continued to move as it had been 
doing via New Orleans. As a result of these negotiations 
such rates were put in, a fifteen cent rate to Alexandria, which 
together with certain terminal allowances at St. Louis was the 
equivalent of the rate from St. Louis to New Orleans of eigh- 
teen cents. The fifteen cent rate, however, was applicable 
only to shipments destined to points in Louisiana on the 
Southern Pacific Company's tracks. There is also a provision 
in the tariff that when shipments were made in tank cars such 
cars might be used for return shipments of cotton seed oil 
(Pet. Ex. 596, Vol. 10, p. 1576). This tariff became effective 
October 3, 1896, but is a reissue of a former tariff which was 
put in, as a result of the correspondence referred to, in 1894 
(Vol. 14, p. 1946). In July, 1896, another tariff was issued by 
the Iron Mountain road, putting in a rate from St. Louis to 
Alexandria, of 25 cents per hundred pounds (Pet. Ex. 592, Vol. 
10, p. 1569). It thus appears that the Iron Mountain road on 
shipments to Alexandria proper charged a rate quite a little in 
excess of that which prevailed from St. Louis to New Orleans, 
although the distance was less, while on freight destined to 
points beyond Alexandria, it met the competition of the other 
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roads that had a route to the same destinations via New Or- 
leans. All of these tariffs were regularly filed with the Inter- 
state Commerce Commission. They are commodity tariffs 
limited to petroleum and its products and make rates only 
between the two points specified. In August, 1904, the tariff 
naming the rate to Alexandria proper of twenty-fi.ve cents 
was reissued and made applicable to shipments from East 
St. Louis as well as from St. Louis. The tariffs of the 
Southern Pacific Bailroad issued pursuant to the original 
arrangement for making the same rates via this route, as via 
New Orleans and subsequently cancelled, are not in evidence. 
Those issued in 1901 are Pet. Exs. 597 and 598 (Vol. 10, pp. 
1577-8). They make rates between points in the same state, 
and under the common practice then prevailing, which has 
already been discussed, were not filed with the Interstate Com- 
merce Commission ; but pursuant to the requirements of the 
laws of Louisiana, authority was first granted by the Railway 
Commission of that state for making the rates, and the tariffs 
themselves bear evidence of having been filed with the 
Louisiana Bailway Commission (Vol. 14, p. 1987). The tariffs 
naming rates from St. Louis to Alexandria were the individual 
tariffs of the road over which the rate applied. 

Sometime later the Missouri Pacific Railway Company and 
the Iron Mountain Road, and leased operated and independent 
lines, and the Arkansas, Louisiana & Southern R. R., the 
Kansas City Southern Ry., the Kansas City Northwestern 
R. R., the Texas & Pacific R. R., the Texarkana, Shreveport & 
Natchez Ry., and the Vicksburg, Shreveport & Pacific R. R., 
issued a joint tariff, 1. C. C. 1744, making class rates and also 
a large number of commodity rates from St. Louis and St. 
Louis rate points, and from a very large territory besides, 
extending from Kansas City and Omaha on the west ; Memphis 
and Little Rock on the south; Chicago, Milwaukee, Fox 
River, Wis., Dayton, South Bend, Detroit and Cleveland on 
the north ; Cincinnati, Pittsburg, Louisville, Nashville, Mid- 
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dlesborough, Macon, Carolina, and Baleigh territories, on the 
east to Shreveport, Monroe, Alexandria, Boyce and Minden, 
Louisiana. This tariff consists of twenty-four printed pages. 
Pages 7 to 20 contained information with regard to different 
territories, including a large number of points from and to 
which the tariff applies the rates therein named, in Louisiana. 
Pages 7 to 14 consist of like information with reference 
to points west of the Mississippi. On page 14 after 
such information is the following : " The foregoing 
will be subject to the following exceptions: Bates so 
made to Monroe and Alexandria must not be higher than 
present published tariff rates to those points." This tariff, 
besides naming class rates, in connection with the rates on a 
large number of other commodities, names a rate on petroleum 
and its products from St. Louis and East St. Louis, to all these 
Louisiana points, including Alexandria, of thirty cents per 
hundred pounds, which rate applies not only from St. Louis 
and East St. Louis, but from all St. Louis rate points, includ- 
ing Kansas City and St. Joseph, Mo., Omaha, Neb., Cairo, 
111., and Columbus, Leavenworth and Atchison, Kansas. This 
rate was continued through subsequent tariff issues until after 
the cancellation of the twenty-five cent rate (Vol. 14, p. 2073 ; 
Deft. Ex. 190-A, Vol. 19, p. 558). The tariff upon its face pur- 
ports to cancel certain specified tariffs but does not purport to 
cancel the tariff naming the twenty-five cent rate, and instead 
has the provision above referred to prohibiting as to the terri- 
tory west of the Mississippi river, any rate higher than " pres- 
ent " published tariff rates, The fact that the L'on Mountain 
Boad joins in this tariff creates a situation very common prior 
to 1906, where there appeared to be in effect over a particular 
road at the same time two rates, in this case one of twenty-five 
cents and one of thirty cents, both filed with the Interstate 
Commerce Commission. The Government contends that the 
mere fact that two rates are so in effect signifies that this rate 
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of twenty-five cents, although put in under the circumstances 
above outlined, was a secret rate made for the benefit of the 
Standard in order to discriminate against other shippers. 

The rate was never used by any of the defendant compa- 
nies except the Waters-Pierce Oil Company. The trafiic 
department of that Company was entirely distinct from 
and in no way connected with or under the direction of 
those in charge of traffic matters of the Standard (Vol. 14, 
p. 1969). The traffic officer of the Waters- Pierce Oil Company 
. testified that he knew nothing of the thirty cent rate from St. 
Louis to Alexandria, and had never heard of it until in con- 
nection with this case (Vol. 14, p. 1952), and there is abso- 
lutely nothing in the record to indicate anything else than 
that the Waters-Pierce Oil Company used in good faith, the 
rates that the railroad quoted it ; and in view of the fact that 
the rate was covered by a tariff regularly filed with the Inter- 
state Commerce Commission, it is hard to understand what 
tariffs a shipper can safely use if this could not be lawfully 
used. All the various tariff experts asked to construe these 
tariffs, testified that the one naming the lower rate was the 
effective tariff. 

In regard to the two tariffs being in effect at the same time 
the general freight agent of the Iron Mountain road, respon- 
sible for the issuance of the tariffs, testified : 

Q. Now, do you say that it is a common thing for a rail- 
road to have two commodity tariffs between the same points at 
the same time naming different rates ? 

A. You mean now ? 

Q. Yes, sir, now ? 

A. Today? 

Q. Yes ? A. No, but it was a very common practice in the 
days that these tariffs were issued, for that state of affairs — 

Q. During 1904, '5 and '6 was it a common practice ? 

A. Yes, there were many of them. 

Q. What was the object of having two rates, one of them 
for one shipper and another for another ? 

A. No, not at all, and there was no object in it. It was 
more a matter of oversight than otherwise. (Vol. 14, p. 1993), 
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It appears, however, from an examination of the billing of 
the Iron Mountain Eoad that at various times during the 
years 1904, 1905 and 1906, six cars of oil were shipped, one 
by John M. Lance and the others by the Bonner Oil Com- 
pany from Bixby, Illinois, a station ordinarily taking St. Louis 
and East St. Louis rates to Alexandria, La. ; that five of these 
cars were shipped at the thirty cent rate, but that one of the 
cars of the Bonner Oil Company was shipped at the rate of 
twenty-five cents, and the Government urge from this that this 
rate was not available for other shippers than the Standard, or 
the Waters-Pierce Oil Company. Now the fact that one of these 
so-called independent shipments was made at the twenty-five 
cent rate, shows very clearly that this contention is not cor- 
rect, and the reason the other cars paid the thirty cent rate is 
to be found in the explanation to be hereafter made with re- 
gard to the inefficient employees of the Iron Mountain Eoad 
at Bixby, Illinois, the location of that station being such that 
it was impossible for the railroad to keep competent billing 
clerks at that point. 

Shipments Feom St. Louis to Points Beyond Alexandria. 

We have already learned the circumstances under which 
the rates from St. Louis to Alexandria and from Alexandria to 
points beyond on the Southern Pacific Eailroad were put in, 
and that they were made to equalize the cost of transportation 
between the same points via New Orleans. It appears that 
subsequent to this time the Louisville & Nashville Ey., Mobile 
& Ohio Ey., and a large number of other roads, including the 
Missouri Pacific and the Iron Mountain route, issued a joint 
tariff naming class and commodity rates from a widely extended 
territory over these various lines, and among others, petroleum 
oil rates from St. Louis and East St. Louis to the same towns 
on the Southern Pacific Ey., as those to which rates were made 
by the state tariff of the Southern Pacific Ey., above referred 
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to, and that tlie through rates so in effect applicable not only 
from East St. Louis and St. Louis but from all the St. Louis 
rate points above mentioned, including Kansas City, St. Jo- 
seph, Omaha, Cairo, Columbus, Leavenworth and Atchison, to 
these particular towns in Louisiana, were greater than the sum 
of locals made up of the regularly filed tariff from St. Louis to 
Alexandria and of the state tariff from that point to those sev- 
eral destinations ; and the Government condemns this as being 
unlawful. 

As already pointed out, with regard to the shipments at 
Alexandria, there is nothing in the record to indicate any- 
thing else than that the Waters Pierce Oil Company (none of 
the other defendant companies being shown to have used the 
rates at all) in the conduct of its own business obtained the 
rates from the railroad and made the shipments using them in 
good faith. The freight charge of the Iron Mountain road for 
the haul to Alexandria was paid to that road (Vol. 14, p. 1951) 
where the shipment was reconsigned, although the car may 
have been so marked as to indicate that it was to be recon- 
signed to the final destination of the Southern Pacific Rail- 
road (Vol. 14, p. 1949). The haul of the last named road was 
collected separately by it. The various freight trafi&o experts 
already referred to were shown all these tariffs and asked what 
rate they would have quoted from them at the time the tariffs 
were in effect. Each of these men of extended railroad ex- 
perience testified that under the railroad practices then pre- 
vailing it was the common custom to apply such rates, and as 
railroad men they would have quoted and used the sum of the 
locals, including the Louisiana state tariff, filed with the 
Louisiana Commission, as the lawful rate. The witness Zim- 
merman, upon being shown these tariffs and asked to quote a 
rate therefrom at the time they were in effect, said : — 

" A. The through rate would be made on the combination 
of a fifteen cent rate named in I. C. C. No. 830, which is a 
specific tariff for a definite movement, combined with the rates 
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Bamed in Petitioner's Exhibit 597 and 598, from Alexandria to 
the destinations named therein, which would make the through 
rate to Lafayette, say, 15 plus 18 — 33 cents per 100 pounds. 
I look upon I. C. C. No. 168 Through Freight Tariff No. 16 F 
as a tariff applying rates from a wide stretch of territory, a 
so-called group tariff, and in 1904 and prior years these specific 
tariffs took precedence over general tariffs. 

Q. And was such the practice of railroads in establishing 
and quoting rates and transporting at rates quoted at that 
time? 

A. That was the custom." 

(Vol. 15, p. 2097.) 

The Government lays stress upon the circumstance that 
when the railroad's attention was called to the fact that there 
were two rates in effect from St. Louis to these Louisiana 
points, the lower rates were cancelled, and construe this as 
indicating an admission on the part of the railroad that the 
rates were illegal ones. The explanation of this, made by the 
man in charge of the traflSc of the Iron Mountain Road is that 
while those rates had in previous years been used very largely 
for shipment of the oil consumed in that territory, the devel- 
opment of the Texas oil fields had practically done away with 
the use of the rates and they were no longer used for any con- 
siderable amount of trafSc. When his attention, therefore, 
was called to the fact that there were two rates in effect he 
cancelled the individual tariff of his road and left the associa- 
tion, or joint tariff, in effect, the other rates having out- 
grown their usefulness (Vol. 14, p. 1978). The same witness 
testified that the fifteen cent tariff and the twenty-five cent 
tariff were in no sense of the word secret tariffs, that they 
were issued in the same way that all tariffs of this kind were 
issued at that time by this railroad and filed with the Inter- 
state Commerce Commission to comply with the law (Vol. 14, 
p. 1991), and that the rates would have been quoted to any 
shipper (Vol. 14, p. 1992). But after all is it not downright 
nonsense to charge that a tariff regularly filed with the Inter- 
state Commerce Commission can make a secret rate ? 
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The One and one half Cent Pipeline Charge at St. Louis. 

Railroad freight rates from St. Louis to points in the 
south and west ordinarily apply also from East St. Louis. 
The Waters-Pierce Oil Company at one time had 
a pipeline under the Mississippi River extending 
from its plant at East St. Louis to its storage tanks 
at St. Louis. Inasmuch as the railroads running from St. 
Louis south and west had to pay on shipments originating at 
East St. Louis, a bridge toll, which has varied at different 
times from a cent and a half to three cents per hundred pounds, 
and were saved this expense when the transfer was made by 
the pipe line, it was the practice of the railroads when the pipe 
line was used to allow the amount of the bridge toll on ship- 
ments originating at St. Louis. This allowance has been cov- 
ered by regularly published and filed tariffs (Vol. 14, p. 1959), 
In the years 1903, 1904 and 1905, the allowance was a cent and 
a half per hundred pounds. 

The fifteen cent tariff named a rate from St. Louis only, 
while the twenty-five cent tariff in effect after August 17th, 
1904, applied both from St. Louis and East St. Louis. Ship- 
ments made at the twenty-five cent rate, therefore, that origi- 
nated in St. Louis were entitled to an allowance of a cent and 
a half per hundred pounds. Those originating at East St. 
Louis and those made at the 15c. rate were not entitled to 
such allowance. 

The Iron Mountain road originally extended from St. Louis 
south along the west bank of the Mississippi River. This line 
has grades lor a considerable distance so heavy that not more 
than twenty cars can be hauled in a train. To avoid these 
heavy grades, in 1903 the road acquired what is known as its 
Valley Division, which is a line on the east side of the river 
from East St. Louis, through Bixby, a station some fifteen 
miles south of East St. Louis, to Thebes, Illinois. By trans- 
ferring the cars from the west side of the river to Bixby, as 
many cars as will hold together can be hauled in one train. 
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When this line was opened and for some time thereafter, 

Bixby was simply a railroad transfer station, located in an 

unhealthy place in the Illinois bottoms, and the employees 

there were housed in box cars. Subsequently somewhat 

better facilities were furnished, but for a long time the 

railroad experienced great difficulty in getting good men to 

stay there, and a great many mistakes were made in billing 

shipments. The Iron Mountain traffic official testifying as to 

these employees, said : 

" A. They did make endless mistakes. They were in hot 
water all the time regarding the Bixby billing and reports " 
(Vol. 14, p. 1989). 

Now it appears that this Bixby billing force in making out 
way-bills made the cent and a half pipeline allowance in cer- 
tain cases where there was no tariff authorizing it ; and this 
error was not detected but carried on into the payment of the 
freight bills. Subsequently an investigator of the Bureau of 
Corporations discovered this situation and called the attention 
of the railroad officials to it. A bill was thereupon presented 
to the Waters-Pierce Oil Company, which was cheeked up, 
found to be correct and paid. About the same time 
whether before or after does not definitely appear (Vol. 14, p. 
1962) indictments were returned against the Waters-Pierce 
Oil Company, for receiving a concession upon these shipments 
which on most of the cars noted on Pet. Ex. 599 (Vol. 10, pp. 
1580-1), would amount to from four to five dollars per car 
The whole matter did not involve to exceed two hundred 
dollars. (Vol. 14, p. 1960.) It is not remarkable that it does 
not appear that this indictment has been pressed to trial ; 
and it is evident from the testimony above referred to that 
the situation arose entirely from the inefficient billing force 
at Bixby, and that the error was corrected by payment made 
in good faith as soon as it was discovered. 
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Supposed Discriminatory Rates from Ohio and 
Pennsylvania to Points Beyond £ast St. 
Lonis. 

The Government contends not only that the rates under 
which the Standard and the "Waters-Pierce Oil Company re- 
spectively made shipments from Whiting to Bast St. 
Louis and from Bast St. Louis to Louisiana were low, but 
that the rates which the principal competitiors of the 
Standard located at Ohio and western Pennsylvania points 
were required to pay were greater per ton per mile and pro- 
portionately much higher than those from Whiting to Bast St. 
Louis. We have already seen that the basis of rates on com- 
modities generally between Chicago and the Mississippi Eiver 
was much lower than those prevailing between Cleveland and 
Cincinnati (p. 398, supra). 

The complaint of the Government seems to be that the 
roads should have made through rates from these independent 
refining points into the southwest, and that if they had done 
so the rates would have been less than the sum of the locals. 
In this regard the Government is mistaken. Inasmuch as oil 
when classified in this territory takes the fifth class rate, if 
there had been through rates from St. Louis to Texas common 
points, for example, that rate would have been made up of the 
rate from St. Louis to such points, plus the fifth class differ- 
ential. That the fifth class differential would have been the 
differential applied if there had been through rates, appears 
from the note on page 31 of Southwestern Tariff Committee 
Tariff No. 1-V I. C. C. 351. (Vol. 14, p. 1811). Of course the 
Standard could have had nothing to do with the establishing 
of the class differential. 

Deft's. Ex. 180 (Vol. 19, p. 547) shows the rates actually in 
effect at the period complained of by the Government, and 
what the rates would have been if there had been through rates 
based on fifth class differentials. From this it appears 



424 

that tlie through rate from Whiting to Texas common points, 
if there had been one, would have been one cent more than it 
actually was as made up of the rate of six cents to East St. 
Louis and fifty-five cents from there to Texas common points ; 
that the rate to Toledo would have been one cent less than it 
actually was. In other words, the existing rates, based on 
the sum of the locals, were substantially what they would have 
been had there been through rates constructed upon the 
ordinary differential basis. 

Applying the same reasoning by which the Government 
seeks to condemn the rates used by the Standard, that is, by 
showing that the rate per ton per mile was less for the shorter 
distance than for the longer we find that, figuring out the rate 
per ton per mile of these class differentials for which the 
Standard cordd have been in no way responsible, furnishes 
the same result. This appears from Deft's. Ex. 181 (Vol. 19, 
p. 547) which shows the distance from Chicago and from 
the independent refining points selected by the Government 
in its table on page 129 of the petition, the rates and a compu- 
tation revealing that the rate per ton per mile of the differen- 
tial applicable between Chicago and East St. Louis, although 
that distance is only 281 miles, is 4.1 mills, while that from 
Toledo, a distance of 433 miles, is 7.4 mills from Cleveland 
and Pittsburgh, considerably farther away, 6.3 and 6.2 respect- 
ively. In other words, that which was true of the oil rate and 
which the Government assumes the Standard must have been 
responsible for because the location of its Whiting refinery 
enabled it to receive the benefits of it, was likewise true of 
the class differential for which the Standard could be in no 
way responsible. It is thus demonstrated that the Govern- 
ment's conclusion is unwarranted. 

While it may be true as a general proposition that rates 
are greater per ton per mile for a shorter than for a longer 
haul, this has no significance except as applied to the 
same freight rate making territory, as is demonstrated by 
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Deft.'s Ex. 182 (Vol. 19, p. 548), which is a table showing a 
comparison of the rates on fifteen specified commodities in 
effect from Pittsburgh and from Chicago to East St. Louis and 
to Milwaukee, Wis., on all of which the rate per ton per mile 
for the shorter distance from Chicago to these destinations is 
less than for the longer distance from Pittsburgh. 

In reply to this exhibit the Government offered its exhibit 
1037 (Vol. 21, p. 219), which shows a still larger number of 
commodities as to which the rates conform to the general rule 
that the rate per ton per mile is greater for the shorter than 
for the longer haul. This however proves nothing as the gen- 
eral rule is conceded, the point of our contention, which seems 
to have escaped the Government counsel, being that the rule is 
not universal, that there are many instances where it does not 
apply, and that the mere fact that an oil rate prevailed from 
Whiting to East St. Louis, or any other place that is less per 
ton per mile, though the distance is shorter than the rate from 
Toledo or some other point that is farther away does not war- 
rant the inference that there is anything wrong about it, or 
that the Standard is in any way responsible for it. Such a 
situation is merely a condition for which the Standard is no 
more responsible, than it is for the same condition regarding 
the rates on asphalt, cotton seed oil, glucose, or any of the 
many other commodities shown on Deft.'s Ex. 182 (Vol. 19, p. 
548). 

The Government also called attention to what they con- 
sidered two errors in the rates shown on this exhibit 182 (Vol. 
19, p. 548), that is the rate shown of 8c. per cwt. on lumber is 
north bound only, the south bound rate being 9^c. (Vol. 20, p. 
430). The rate from Pittsburgh to East St. Louis with which 
it is compared is a between, rate, i. e. applies in either 
direction. As the purpose of our exhibit is to show 
exceptions to the general rule, this is quite immaterial 
because the comparison is the same whether we get the excep- 
tion coming from or going to East St. Louis. Attention was 



426 

also called to the fact that the Chicago-East St. Louis glucose 
rate of 6c. is a tank car rate only while the rate from Pittsburg 
applies also on packages, the package rate from Chicago being 
9|c. (Vol. 20, p. 430). The use of a 9j^c. rate, however, gives 
a rate per ton per mile of .67c. or less than the rate per ton 
per mile from Pittsburg of .73c. The result, therefore, is the 
same whichever rate is used. The persistent pointing out of 
that which is wholly immaterial, while it may be distracting, 
in no way aifects the principles involved. 

In this connection the learned Government counsel took 
the position that the table, Deft.'s Ex. 182 (Vol. 19, p. 548), 
was without significance because, as he contended, while the 
rates shown are the rates actually in effect, the various com- 
modities mentioned are not handled in quantities between 
Pittsburg and the destination shown, and the rates, therefore, 
are merely nominal,, and if a tariff rate is merely a class rate 
that is never used, it may be absurdedly high (Vol. 14, p. 1813). 
There is, of course, much force in this contention, which is 
peculiarly applicable to the position of the Government with 
regard to the rates from Ohio and Western Pennsylvania refin- 
ing points to New England points and also with regard to the 
supposed 18c. class rate from Whiting to East St. Louis. 
These rates which the Government counsel supposed he found 
in effect and of which he so strenuously complains, were 
nominal rates that were not used, and of little or no conse- 
quence to anyone. His contention as to nominal rates, how- 
ever, had no application to the exhibit in question, for it was 
shown that many of the commodities there specified are in 
fact moved in large quantities from Pittsburg to these destina- 
tions (Vol. 14, p. 1817). 
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V. 

Supposed discriminations in Southern States. 

The Government contends that the Standard made ship- 
ments under illegal rates for a period of about ten years prior 
to December 1, 1905, from its refinery at Whiting, into that 
part of the South lying East of the Mississippi Eiver and 
South of the states of Kentucky and Virginia, excepting that 
portion of the Atlantic and Gulf Seaboard available by water 
transportation. The territory to which the rates, that the 
Government contends were illegal, applied, is shown upon 
the map in evidence as Deft's Ex. 171, (Vol. 19, p. 523) en- 
closed in the triple lines consisting of one solid and two 
broken red lines, constituting the greater part of the states of 
Tennessee, Mississippi, Alabama and Georgia and a small part 
of South Carolina. It is also contended that the rates from 
independent refining points in Ohio and Pennsylvania were so 
much higher than those used by the Standard on shipments 
from Whiting, that because of such alleged illegal rates the 
Standard has monopolized commerce in petroleum products in 
the territory mentioned. 

The shipments in question were made over the Chicago 
and Eastern Illinois Eailroad by two routes. 

The Evansville Combination. 

One of the routes used on shipments from Whiting into 
this territory was via Evansville. Such shipments were trans- 
ported to Evansville over the Chicago & Eastern Illinois and 
Evansville & Terra Haute railroads at six cents per 100 
pounds, or SJ cents per 100 pounds, while the Government 
contends that the shipments should have paid eleven cents. 
The validity of the rates used from Evansville to Southern 
destinations is not questioned. 
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History of the 8J c. Eate. 

In 1892 a tariff was issued by the Chicago & Eastern 
IlHnois Eaih-oad naming a rate on oil, carloads in tank cars 
from Whiting, Indiana, to Evansville, Indiana, of nine cents 
per 100 pounds. This tariff was effective January 13, 1892, 
and was regularly filed with the Inter-State Commerce Com- 
mission (Pet. Ex. 823, Vol. 10, p. 1877). By another tariff of 
the same railroad, effective May 2, 1892, purporting to cancel 
the last mentioned tariff, naming rates between these two 
points in the same State, the rate was reduced to 8J cents. 
This tariff, however, was not filed with the Inter-State 
Commerce Commission ; and so far as a filed cancellation 
was necessary to cancel the nine cent rate, it remained in 
effect until canceled by a blanket concellation in the nature 
of a list of effective tariffs filed by that road on Novem- 
ber 15, 1893, which list purports to cancel all tariffs 
not therein specified, and names among other tariff's as those 
in effect the tariff bearing G. F. D. Number 5846, which is 
the tariff naming the SJc rate. (Petitioner's Ex. 589, Vol. 10, 
p. 1566.) The statement that the tariff naming the 8Jc rate 
was an effective tariff, was therefore on file with the Commis- 
sion and accepted without inquiry for any further information. 
This tariff makes rates to Evansville proper and provides that 
it must not be used for points beyond Evansville. It was 
cancelled by a subsequent issue in October 1897, which con- 
tinued the same rate but omitted the provision that the tariff 
must not be used upon shipments going beyond Evansville. 
(Pet. Ex. 521, Vol. 9, p. 1399.) There were three subsequent 
issues of the same rate (Pet. Exhs. 590, 591, Vol. 10, 1567-8, 
Pet. Ex. 522, Vol. 9, p. 1400). Those effective subsequent to 
December 10, 1897, are not confined to shipments to Evans- 
ville proper, but show in addition to the rate to Evansville 
rates to several other points in Indiana. Two of the issues, 
Pet. Exhibits 521 (Vol. 9, p. 1399) and 590 (Vol. 10, p. 1567), 
show the divisions of the rate between the different railroads. 
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This reveals that the switching road that handled the traffic 
from Whiting to the junction with the Chicago & Eastern 
Illinois at Dolton, received three quarters of one cent out of 
the rate for that service. It happens that the man who is 
now the head of the traffic department of the Standard 
was general freight agent of the Chicago & Eastern Illinois 
Railroad at the time this rate was put in, and we have 
his explanation of why he made such a rate, and his state- 
ment of the practice of the road at that time with regard to 
the filing of tariffs with the Interstate Commerce Commission, 
which explain why some of these tariffs were not so filed, 
(Vol. 14, pp. 1722, 1800) which is in substance as follows : 

It already appears that it was the policy of the Chicago & 
Eastern Illinois road to compel traffic destined to points on 
its line to come from Chicago, so far as it could, thus giving 
to that road as much or greater revenue than it would derive 
out of its share of the haul on traffic coming from Eastern 
points and one hundred per cent, of the business. Deft.'s Ex. 
166 (Vol. 19, p. 509) is a table showing the Chicago & Eastern 
Illinois and the Evansville & Terre Haute roads' division of 
through oil rates from Toledo, Ohio, to stations on those roads 
that are junctions with direct east and west roads ; and we 
have seen fiom the map, Deft.'s Ex. 167, (Vol. 19, p. 510) how 
these roads were crossed by east and west roads at some 
twelve different points between Chicago and the Ohio River. 
It appears from this exhibit (166) that the rate from Toledo to 
Evansville, via Chicago was thirteen cents per 100 pounds ; 
that the division of the Chicago & Eastern Illinois and the 
Evansville & Terre Haute of this rate upon traffic coming via 
Chicago, was 7.46 cents. A rate was put in from "Whiting to 
Evansville of SJ cents. Deducting three quarters of a cent 
that went to the terminal road for switching charge, leaves 
seven and a half cents, or four hundredths of a cent 
more than the division of these two roads on the 
same kind of traffic coming from Toledo. If, there- 
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fore, the oil traffic to Evansville and other stations, as 
shown on this Exhibit 167, came from Whiting, the 
road would receive a trifle more than if the traffic came from 
Toledo. If, however, the traffic did in fact originate at a 
Toledo refinery it might come to any of these points by a di- 
rect line, in which case the roads in question would derive no 
revenue from the business. If they could make a rate low 
enough to induce the traffic to originate at Whiting, they 
would receive more than their maximum possible earnings on 
the traffic from Toledo and would have one hundred per cent, 
of the business. It was, therefore, manifestly to the interest 
of these roads to make a rate sufficiently low to cause the 
traffic to move from Chicago. 

The Chicago & Eastern Illinois and the Evansville & Terre 
Haute roads constitute a line from Chicago to the Ohio Eiver, 
partly in Illinois and partly in Indiana. They were in compe- 
tition with regard to Illinois traffic, with the Illinois Central 
that ran wholly in Illinois and with regard to Indiana traffic 
with the Monon and Pennsylvania, running wholly in the State 
of Indiana. These roads with which they had to compete, 
running wholly in the same state, were not, under the law then 
in effect, required to file their tariffs with the Interstate 
Commerce Commission. If the Chicago & Eastern Illinois 
and Evansville & Terre Haute roads did so they 
were of course placed at a serious disadvantage 
(Vol. 14, p. 1800). In 1892 the Supreme Court, in 
the case of Le/iiffA Valley Ry. Co. vs. Penna., 145 U. S., 
192, held that property transported from a point in one 
state through a portion of another state back into the state of 
its origin, was not interstate traffic. At about this time the 
general counsel of the Chicago & Eastern Illinois Bailroad ad- 
vised its Freight Department that traffic extending from In- 
diana through a portion of Illinois and back int^ Indiana, 
was not interstate traffic, and that tariffs naming rates between 
such points need not be filed with the Interstate Commerce 
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Commission (Vol. 14, p. 1800). It was pursuant to this advice 
that the first 8^0. tariff was not filed with the Interstate Com- 
merce Commission. It names a rate from Whiting, Indiana to 
Bvansville, Indiana, and although the route of the roads mak- 
ing the tariff run part of the distance through Illinois, the 
final destination being in the same state in which the ship- 
ment originated, it was treated as a state tariff. An investi- 
gator of the Bureau of Corporations has conceded that his ex- 
amination of the records of the Chicago & Eastern Illinois 
road showed that it was the common practice not to file such 
tariffs, (Vol. 14, p. 1802), although he may have understood 
that it was not intended to use such tariffs upon traflac 
ultimately going beyond the state of Indiana. The ex- 
planation of the traflSc official who put in this 
rate, as to why the rate was limited to shipments to 
Evansville proper, is that while of course he could not, 
sixteen years later remember anything specifically about 
it, yet from his knowledge of the practice at that time, he 
believed that he must have been asked merely for a rate to 
Evansville, and so limited the tariff (Vol. 14, p. 1917). 

Subsequently, as we have seen, in 1897, but after this general 
freight agent had left the service of the Chicago & Eastern 
Illinois road, traffic apparently began to move beyond Evansville 
and this restriction was removed. The tariff, however, was 
not filed with the Interstate Commerce Commission, and mani- 
festly because the traffic department of that road continued to 
act under the same advice and in accordance with the decision 
of the Supreme Court in the Lehigh Valley case above cited, 
which was not overruled until the decision in the case of Han- 
ley vs. Kansas City Southern Railway Co., 187 U. 8., 617, 
which was decided in 1902 and subsequent to the issuance of 
the last 8ic. tariff (Pet. Ex. 522, Vol. 9, p. 1400) which became 
effective April 1, 1901. The rate having been so issued and 
gotten into use as a lawful rate, continued in effect until 
December 1, 1906. 
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That the understanding of the officials of this road con- 
tinued to be that a shipment which started and ended in 
the same state did not constitute interstate traffic, is shown 
in a definition of interstate traffic published by that road 
as late as October 3, 1906, when in a document entitled Rules 
for the Guidance of Agents at originating and junction points 
in connection with the regulations governing the transportation 
of meat and meat food products in interstate and foreign Com- 
merce under the Act of Congress approved June 30, 1906, 
under the heading " Definition " appears this language : 

" Interstate and foreign traffic shall be understood to be 
traffic from a point in any state, territory or the District of 
Columbia to a point in another state, territory or the District 
of Columbia, or to or from a foreign country " (Vol. 14, 
p. 1802). 

It will be noted that this definition follows substantially 
the language of the first section of the Interstate Commerce 
Act, both as originally enacted and as amended by the Hep- 
burn Bill, specifying the carriers to which the act applies. 

The lie. Chicago-Bvansville Eate. 

There was an association of the roads leading from Chicago 
to the Ohio Eiver, which issued Association Tariffs over the 
name of its Secretary, C. B. Fulton. This association appears 
to have issued a tariff effective December 28, 1896, which, in 
connection with class rates and rates on a large number of 
other commodities, names a rate of eleven cents on petroleum 
oil from Chicago to Evansville. The earliest issue that ap- 
pears in the record was in what is known as a tariff of propor- 
tional rates ; the rate subsequently appears in tariffs of the 
same association not as a proportional rate (Vol. 4, pp. 1531, 
1518). 

The Goverment contends that these tariffs constituted the 
only lawful rates for shipments from "Whiting destined to 
points beyond Evansville, and that this Association tariff rate 
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should have been paid on shipments made by the Standard 
from Whiting instead of the rate named in the individual tariffs 
of the Chicago & Eastern Illinois Railroad. It will be noted, how- 
ever, that this eleven cent rate did not, even technically, apply 
to Whiting over the route by which the shipments were made 
until the date of the issuance of the Chicago & Eastern Ill- 
inois Application sheet (Pet. Ex. 520, Vol. 9, pp. 1395-8) 
effective July 6, 1903, and that this Application Sheet pro- 
vides that the rates from the points named, including Whiting, 
shall be the current rates in effect two or from Chicago, Illinois, 
" except where combination of local rates or published 
through rate is lower, in which case such lower rate will 
apply." 

The foregoing facts in connection with the custom already 
discussed at length, of all railroads during those years to give 
the shipper the benefit of the sum of the locals where that was 
less than a through rate and to use unfiled state tariffs when 
available to make the lowest combination of locals, furnishes 
an adequate explanation and perfect justification, certainly as 
far as the shipper is concerned, of the use of the SJ cent rate 
upon shipments from Whiting destined to points beyond 
Evansville. The Traffic Department of this railroad, acting 
upon the advice of its general counsel, in conformity with the 
ruling of the Supreme Court in the Lehigh Valley case, con- 
strued the tariff naming a rate from Whiting, Indiana, to Evans-, 
ville, Indiana, as a state tariff, although the road over which 
the shipments moved passed in part through the State of Illi- 
nois, and as so construed the tariff was not filed with the Inter- 
state Commerce Commission, but pursuant to the universal 
custom of railroads, it was used in giving the shipper the 
benefit of the lowest combination that could be made. The 
use of this unfiled state tariff appears all the more clearly 
justified when we consider that there was no through rate from 
Whiting to Southern points, to which shipments made under 
the tariff, were destined, and the Application Sheet when it 
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did technically apply the eleven cent rate to Whiting, ex- 
pressly provided that it should not apply where a combination 
of local rates or a through rate was lower, and that in such 
case the lower rate would apply. 

The Six Cent Evanstille Eate. 

It also appears that on oil shipments from Whiting to 
fourteen specified towns in the states of Georgia, Alabama 
and Tennessee the Chicago & Eastern Illinois road collected 
for the haul over that road and the Evansville & Terre Haute 
road from Whiting to Evansville, six cents per 100 pounds, 
during the period from January 1st, 1899 to February 1905. 
The investigator of the Bureau of Corporations who 
examined the files of this road in the latter part of 1905 
did not find any tariff authority for the six cent rate. 
The rate was not used subsequent to March 1st, 1905 
(Vol. 4, p. 1658). The only evidence there is in the 
record with regard to this six cent rate other than the fact 
that shipments were made and freight bills presented and 
paid at that rate, consists of three letters in evidence as Deft.'s 
Exs. 224, 226 and 226 (Vol. 19, pp. 611-3). These are letters 
from William Campbell, the General Freight Agent of the 
Chicago & Eastern Illinois Eailroad to S. H. McClintock. 
The first is dated March 18th, 1898, and reads : 

" Referring to our conversation to-day we will name you 
6 cents per cwt. on petroleum and its products in carloads 
from Whiting, Ind., to Evansville, Ind., when destined to 
the following points, viz. : 

(Here follows a list of towns which includes six of 
the towns to which shipments were in fact made under 
this rate, according to Petitioner's Exhibit 531, Vol. 9, p. 
1420). The letter then concludes as follows : 

'_' Shipments will be billed prepaid to Evansville and col- 
lections will be made currently. Instructions will be giyen 
immediately so that shipments now ready to move will be 
properly taken care of." 



435 

The next letter is dated January 8th, 1901, and reads as 
follows : 

" This is to advise you that our tariff naming rate of 
6 cents per 100 pounds on petroleum and its products, 
carloads from Whiting to Evansville, Ind., when destined (to) 
points south of the Ohio River as below is still in effect. The 
following are the points south of the Ohio River : " 

(Here follows a list of towns, including nine of those to 
which shipments are so shown to have been made at this rate). 
The letter concludes : 

" The shipments will be billed prepaid to Evansville, Ind., 
and collections will be made currently as heretofore." 

The third letter is dated January 10th, 1901 and reads ; 

" Referring to my letter of the 8th inst., will state that the 
following may be added to the list of points south of the 
Ohio River taking rate of 6 cents per 100 pounds on petro- 
leum and its products, carloads, from Whiting to Evansville, 
Ind. Points are : 

(Here follow names of towns, one of which is one of those 
to which shipments are so showa to have been made at this 
rate.) 

The letter concludes the same as the letter of January 8th. 

S. H. McClintock, to whom these three letters were ad- 
dressed was, at the date of the letters and for a period of sev- 
eral years prior to November 1, 1901, in charge of the traffic 
department of the Standard Oil Company of Indiana, at Chi- 
cago. He died in 1906 (Vol. 17, p. 3659). The towns named 
in this list included some towns other than those to which 
the proof shows shipments were in fact made under this rate 
but do not cover three of the towns shown in peti- 
tioner's Exhibit 531 (Vol. 9, p. 1420) : that is to say. Ball 
Ground and Blue Ridge, Ga., and Mobile, Alabama. 
The rate from Evansville to Mobile was eighteen cents 
per 100 pounds (Vol. 17, p. 3533). This plus the six cents to 
Evansville would make the sum of the locals twenty-four 
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cents. There was, however, a through rate of twenty-three 
cents per 100 pounds, (Vol. 17, p. 3533), so that if this rate 
was in fact used on shipments to Mobile a rate one cent per 
100 pounds higher than the through rate was paid. Inasmuch 
as these letters show that rates to these various towns were 
inquired for at different times, it would seem very likely that 
there were other letters addressed to Mr. McClintock, but not 
now found in the files of the Indiana corporation, naming rates 
to these points. The share of the Chicago A Eastern Illinois 
and the Evansville & Terre Haute roads for the haul to 
Evansville, out of the regularly filed rate in effect at this time 
of thirteen cents from Whiting to Grand Junction, was a little 
less than six cents (Deft's. Exhs. 173 and 179, Vol. 19, pp. 529, 
546). An examination of the whole list of towns shown on 
Petitioner's Exh. 531, those with respect to which the 8Je. 
rate was used, as well as those with regard to which the six- 
cent rate was used, with the map. Deft. Ex. 171 (Vol. 19, p. 
528) before us, shows that the six cent rate applied generally 
to those towns that were available to the thirteen-cent rate via 
Grand Junction, Tenn., to be hereinafter discussed. It seems 
very likely, therefore, that this six-cent i-ate was put in to 
make the same cost of transportation over roads other than 
those constituting the Grand Junction route. It is ex- 
ceedingly probable, therefore, though this does not directly 
appear, that there was a six-cent tariff issued but not filed 
with the Interstate Commerce Commission for the same reason 
that the 8Jc. rate was not filed, as above set forth, upon the 
assumption that it was a state rate, and that under the uni- 
versal custom at that time this tariff was used to give the 
shipper the benefit of the lowest combination of locals, and 
that this tariff was not found by the investigator of the Bureau 
of Corporations in his examination in November 1905, nearly 
a year after the rate had apparently been cancelled. 

But whether or not, through some inadvertence, the 
railroad may have neglected to properly issue a tariff, so 
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far as the Standard is concerned it appears merely that 
it applied for and had a rate quoted in writing by the 
chief freight officer of the railroad (Deft. Ex. 224, Vol. 
19, p. 611), and that this was subsaquently confirmed by 
a second communication which states that the tariff is in 
effect. If there was any fault on the part of the man 
then in charge of the Standard's traffic, it was that of 
having asked the railroads for a rate, and while he did take 
the precaution to have the quotation of the chief traffic officer 
of the railroad expressed in writing, he did not see to it that a 
tariff covering the rate was actually filed with the Commis- 
sion. Now, in order to ascertain whether there was anything 
culpable on the part of the Standard in thus using a rate so 
quoted to it, we must ascertain what was the common practice 
in this regard at that time, or even at the present time. 
McClintock, the Standard's traffic man at that time, is dead ; it 
would be strange if the railroad freight agent who had a multi- 
tude of similar matters constantly before him, should have any 
recollection of the matter ten years later. We are, therefore, 
left to conjecture, and it is much more reasonable to suppose 
from the facts we have, that there was such a tariff than to 
suppose, as the Government would have the Court do, that the 
carrier and the shipper while they were engaged in the com- 
mission of a crime, were carefully preserving written evidence 
of it. 

It is the uncontradicted testimony in this record that it 
was and still is the common practice for shippers to 
inquire of railroad freight otHcers and rate clerks for 
rates. Such inquiries are made in person, by letter and by 
telephone, and rates are quoted in response to such inquiries 
orally upon personal application or by telephone, and in 
writing. Eates so quoted are constantly used by shippers 
(Vol. 14, p. 1610) ; and the necessity of relying upon the 
quotations of the rate clerk is convincingly illustrated by the 
statement of President Stickney of the Great Western Eail- 
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road, already referred to, and the picture shown on page 4 of 
Deft's. Ex. 113 (Vol. 18, p. 283). 

The custom of roads in regard to the issuing and distribu- 
tion of commodity tariffs is well set forth in the testimony of 
the witness Hurlbut (Vol. 14, p. 2036) : 

" Q. During the many years that you have been connected 
with freight traffic matters, what has been the custom of the 
railway companies with respect to issuing commodity tariffs 
making a commodity rate on some particular line of traffic less 
than the class rate ? 

A. That was the very universal practice. 

Q. And was it not so universal that as a matter of fact the 
commodity tariffs outnumbered the class tariffs ? 

A. Yes, by far. That has always been the case. 

Q. So that the great volume of the traffic of the country as 
a matter of fact is always moved under commodity tariffs 
rather than under class tariffs ? 

A. Tes, that is very true. 

Q. And that being tjrue, I suppose, Mr. Hurlbut, through- 
out all these years it has been a usual and customary thing 
to find a commodity tariff between the same two points 
making a lower rate than the class tariff between those same 
two points ? 

A. Yes, I might say that almost invariably commodity 
rates are lower than class rates. 

Q. How are commodity (tariffs), and how have commodity 
tariffs ordinarily been issued throughout all these years ? I 
mean what is the method by which a shipper gets a commod- 
ity tariff or a railroad company issues it '? 

A. A shipper would approach a railroad and explain what 
the volume of the business was to be, and would also point 
out to the railroad the competition that the shipper was 
obliged to meet in order to place his goods at different mar- 
kets. The railroads would then ascertain what rates were 
being made by other roads from the same or other shipping 
points into the same markets, those rates being applicable on 
the same line of traffic ; and the railroad would then seek to 
adjust its rates on a basis that would enable the shipper to 
place his goods delivered in the market on equal terms with 
the shipper's competitors. After that had been ascertained, 
as to what the proper rate or rates were, a tariff was issued, 
either as an amendment to an existing tariff or as an entirely 
new tariff, irrespective of other tariffs then in effect. 

Q. The tariff being issued under such circumstances, to 
whom would it be sent by the railway company ? 

A. The railroads were always desirous of keeping their 
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competitors from learning what their rates were, and in cases 
where commodity tariffs were issued, very frequently the 
tariff would be sent to the Interstate Commerce Commission, 
to the agents directly interested, and to the accounting de- 
partment ; and in some cases the shipper would be furnished 
with a copy of it ; but if the railroad considered that 
there was more than usual necessity for keeping the rate 
quiet, the tariff was not even sent to the shipper, as it was 
considered by the railroad that the information, if held en- 
tirely in their own possession, was safer than to have it dis- 
tributed outside of its own oflSces and employes. 

Q. You mean safer in so far as the competitive railroads 
being advised of the rate was concerned ? 

A. That is so. That is what I mean. 

Q. So that it might frequently happen that a commodity 
tariff would be issued, and the particular shipper who brought 
about its issue and for whose benefit primarily the tariff' was 
issued, would not even get a copy of that commodity tariff ? 

A. Yes, that was very frequently the case." 

There was nothing unusual, therefore, in the Standard 
having applied to a railroad for a rate, or in the Chicago and 
Eastern Illinois having made a rate which merely met the 
rates in effect by other routes ; and the use by the Standard 
of such a rate, upon a written quotation, without seeing to it 
that a tariff expressing the same was regularly filed with the 
Interstate Commerce Commission, was only in accordance with 
the common practice of shippers everywhere. 

The Supposed Secrecy of the 8J and the 6c. Bates. 

It appears that the Chicago & Eastern Illinois road col- 
lected the charges on the oil traffic moving over its line into 
the south via Evansville through its general office, in the same 
manner that it made collections on the two other heavy lines 
of continuous oil shipments, viz : those to East St. Louis and 
via Grand Junction. The Chicago and Eastern Illinois and the 
Evansville & Terre Haute roads were parties to tlie associa- 
tion which had in effect the eleven-cent tariff at the same 
time they had seen fit to issue an individual tariff and put in 
effect the SJ and the 6c. rates ; and it appears that it is a 
common custom for such associations, in order to force the 
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roads to maintain the agreed rates, to require the sending, to 
the secretary of the association, of copies of the billing of all 
shipments that are supposed to be made at the agreed rates, 
the association thus being apprised if the rates are not main- 
tained. To avoid this and keep the other roads from know- 
ing that the individual road has broken away from the agreed 
rate, and to save the particular road from being disciplined by 
the other roads for not maintaining such rates, the practice is 
sometimes resorted to of deceiving the secretary of the asso- 
ciation by falsely billing the traffic at the agreed rate (Vol. 4, 
p. 1752, Vol. 14, p. 1611) ; or the same result might be accom- 
plished by giving the waybills fractional numbers and using 
the full consecutive numbers for shipments upon which the 
agreed rates were used, in which case the fractional numbers 
containing the individual rates would not be sent to the asso- 
ciation, the secretary in the meantime being deceived in be- 
lieving that he was receiving copies of all the waybills. The 
secretary of the Ohio Kiver Committee testified that he was 
accustomed to receive and did receive copies of the billing of 
shipments of traflSc between Chicago and the Ohio Eiver 
coming from and going to points in the south (Vol. 20, pp. 
363-4, 366). 

The Chicago & Eastern Illinois Eailroad, with regard to 
these shipments destined to points beyond Evansville which 
were made on the road's individual rates of S^Jc. and 6o., and 
less than the Association rate of lie, appears to have adopted 
this practice and to have inserted the rate of lie. in the way- 
bills and made an extension at that rate. The waylill of 
course never comes to the knowledge of the shipper. The collec- 
tions for these shipments, however, were made through the 
general ofiice. The local railroad office appears to have made 
up a statement from the waybill, containing the car numbers 
and weights and also the rate of lie. and an extension at that 
rate, and sent it to the general railroad office ; and that office 
presented bills to the Standard for the actual rate at which 
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the shipment was made, 8^c. or 6c. There was sent to the 
Standard at its freight office in Chicago not only the bill for 
the actual amount of freight charge to be paid on the form 
shown on pp. 1407 or 1413 of vol. 9 of the printed record, but 
also attached to it these statements of billing which showed 
the lie. rate ; and the Government investigator has seized 
upon this fact as indicating that the Standard must have had 
knowledge that it was using an illegal rate. That the purpose 
of the railroad in waybilling the shipments that went beyond 
Evansville, as to which copies of the billing were sent to the 
Secretary of the Association making the lie. rate, was to 
deceive the Secretary of the Association is conclusively shown 
by the fact that the shipments that went to Evansville proper, 
as to which copies of this billing were not, under the rules of 
the Association, required to be sent and were not sent to its 
Secretary (Vol. 20, p. 366,), were way billed at the SJc. rate. 
If the Standard and the railroad understood that they were 
using illegal rates, no reason can be found as to why they 
should have made a record to the extent of several pages of 
statements of billing in connection with each semi-monthly 
freight payment, of the fact that they were committing a 
crime. The most that can be urged from this 
fact is that the Standard's traffic official ought to have 
known that this road was trying to deceive the other 
members of this Association of sixteen railroads with which it 
had formed an illegal combination to maintain rates, in viola- 
tion of the Sherman Anti-Trust Law, as construed in the Joint 
Traffic Association and the Trans-Missouri Freight Association 
cases above cited. The shipper had either a tariff showing 
a rate, or a quotation in writing from the general traffic officer 
of the railroad naming one, according to the usual railroad 
practice. At the time the tariff was issued and the quotation 
obtained it had a right to believe that the rates were lawfully 
established ; the mere fact that its traffic officer knew, if he did 
know, that this road had broken away from the illegal combi- 



442 

nation of railroads to maintain rates and taken individual 
action, did not indicate any guilty knowledge of the use of 
illegal rates ; and the boldness with which the records were 
made between the shipper and the railroad of the 11 c. 
association rate, indicates very strongly that the shipper could 
have had no thought of using an illegal rate, but on the con- 
trary tends strongly to forbid any idea of guilt. 

Grand Junction Combination. 

The Goverenment contends that the rates paid by the 
Standard on its shipments for a considerable period of time 
prior to December 1, 1905, from Whiting into the south by 
way of Grand Junction, were less than the lawful rates. In 
order to correctly understand just what was done and to de- 
termine whether there was anything wrong on the part of 
the Standard in paying the rates that it did on shipments via 
this gateway, we must first have a general understanding of 
the railroads running into the territory in question. This is 
readily obtained by having before us the two maps, Deft's. 
Exs. 171 (Vol. 19, p. 523) and 185 (Vol. 19, p. 550). The rates 
condemned were first put into efiect in February, 1896. At 
that time the Illinois Central had a line running from Biver- 
dale, Illinois, its junction with the terminal, or belt line, that 
delivered to it traffic originating at Whiting, through Cairo 
and Grand Junction and on to New Orleans. Grand Junction 
is located in the southwestern part of Tennessee and is the 
junction of the Illinois Central with the Southern Railway, 
which in 1896 was a separate line known as the Memphis & 
Charleston, ran from Memphis through Grand Junction to 
Chattanooga, and with its connections handled traffic go- 
ing into the territory east and south of Grand Junction. 
In August, 1896, the Illinois Central acquired control of the 
Chesapeake, Ohio, and South Western Railroad running from 
Princeton, Kentucky, to its junction with the Illinois Central 
at Fulton, Kentucky. In August, 1897, it acquired the Ohio 
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"Valley road, whicli had a line from Evansville to Princeton. 
This gave the Illinois Central a line from Evansville, through 
Princeton and Fulton, to Grand Junction and in connection with 
the Chicago & Eastern Illinois and Evansville & 
Terre Haute roads formed a line from Dolton, 
Illinois, the junction of the Chicago & Eastern Illinois 
with the belt line from Whiting, via Evansville to Grand Junc- 
tion (Vol. 14, p. 2031). 

The Illinois Central Railroad, therefore, via Cairo, as well 
as the Chicago & Eastern Illinois and the Evansville & Terre 
Haute and the Illinois Central Southern Lines via Evansville, 
in connection with the Southern Eailway from Grand Junction 
east, formed a line for the handling of through traflSc from 
Chicago into these southern states. 

The Louisville & Nashville Road at that time had a main 
line from Cincinnati through Louisville to Mobile, Alabama, 
and also a line from East St. Louis west to Evansville and 
then south through Nashville. The principal competitor, 
therefore, of the Southern Railway and of the Illinois Central 
Railroad from Evansville south, upon traffic going into the 
territory in question, was that branch of the Louisville & Nash- 
ville Railroad, running from Evansville directly into this terri- 
tory. During the period in question the Illinois Central did 
not have its own rails into this territory, but the Southern 
Railway in connection with the Illinois Central, and the Louis- 
ville & Nashville Railroad, were very active competitors (Vol. 
14, p. 2032). 

The Rates Used. 13c. Rate. 

The Illinois Central first issued a tariff naming a rate of 
13c. per one hundred pounds on " Carbon oil in tank cars " 
from Whiting to Grand Junction, effective February 11, 1896, 
with the provision that the rate would apply as a proportional 
rate only, on shipments destined to points on the Mem- 
phis & Charleston Road, and would not apply on ship- 
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merits to Grand Junction, Tenn., proper. Pet. Ex. 534 (Vol. 
9, p. 1425). This statement that the rate was a proportonal 
rate only for traffic to points on the Memphis & Charleston 
Railroad, but could not be used for traffic destined to points 
on the Illinois Central lines, shows that it was put in as a rate 
to meet the competition of the other route. In the following 
May, the tariff was reissued, as the joint tariff of the Illinois 
Central and the belt road from Whiting to apply "on 
petroleum and its products," including five different products 
that were specified. This joint tariff was reissued in the 
following July, covering a larger number of specified petro- 
leum products than those mentioned in the previous issue, and 
also specifying a minimum weight. This issue remained in 
effect until January 31, 1898, and was shortly thereafter reis- 
sued. These four issues together with the two cancellations 
made six separate documents that in February, 1898, had been 
filed by the Illinois Central Railroad with the Interstate Com- 
merce Commission, relating to this rate (Vol. 14, p. 1775). 

In September, 1897, the next month after the Illinois Cen- 
tral had acquired the Ohio Valley Road, giving it a line 
from Evansville south, the Chicago & Eastern Illinois road in 
connection with the Evansville & Terre Haute and Illinois 
Central railroads, published the same rate of 13c. per one 
hundred pounds, from Dolton, Illinois, to Grand Junction, 
applicable by its terms to Whiting, Indiana. This rate was 
reissued by the same roads, effective February 8th, 1898, 
changing the minimum capacity of tank car shipments from 
24,000 lbs. to the capacity of the tank (Pet. Ex. 1011, Vol. 21, 
p. 206). So that at this time there had been two issues and 
one cancellation notice or three is.sues of these three roads re- 
lating to the rate, filed with the Interstate Commerce Com- 
mission. That is, in February, 1898, niite separate docum.ents 
relating to the 13c. rate, and participated in by four distinct 
railroad corporations, had been filed with the Interstate Com- 
merce Commission. The issue of the Chicago <fe Eastern lUi- 
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nois, Evansville & Terre Haute, and Illinois Central railroads 
of February, 1898, remained in effect until December, 1905. 

Although these tariffs naming the 13c. rate together with 
other documents relating to them, making in all nine separate 
instruments, were all filed with the Interstate Commerce Com- 
mission, the Government questions the right of the Standard 
to use this regularly filed rate, and appears to base this con- 
tention upon various papers that were found, or are pretended 
to have been found in the files of the Chciago & Eastern Illinois 
Bailroad, which were offered in evidence by the Government 
not when making out its original case, but upon rebuttal (Pet. 
Exs. 1011 to 1015 ; 1017 to 1035, Vol. 21, pp. 206, 210). These 
papers purport to consist of letters or memoranda between 
various railroad officials and employees of the Chicago & 
Eastern Illinois, Illinois Central and Evansville & Terre Haute 
railroads. 

Now, in the first place, if these documents were proper to be 
considered as evidence and if they throw any light upon the 
legality of illegality of the 13c. rate, the most elementary rules 
of evidence as well as the basic principles of common fairness, 
require that the Government should have put them in evi- 
dence in making out its case in chief in order that the defense 
might have an opportunity to call the various officials and 
employees who wrote the letters or made the memoranda and 
secure their explanation of them. Instead of this, however, 
the papers were offered upon rebuttal and the defense, of 
course, has had no opportunity to secure an explanation of 
them. 

In the next place, it is to be noted that if it were proper 
for the Government to put these documents in evidence, they 
have not been properly proved. The handwriting on the 
memoranda in a few instances was proved ; in a number of 
instances it was not proved, and in some instances, as for ex- 
ample with regard to Pet. Ex. 1025 (Vol. 21, p. 212), there is a 
memorandum below with the initials " H. W. N.". It is not shown 
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whose initials these were or what position or connection, if any, 
he had with any of the railroads in question. The papers are 
mostly carbon copies and the originals, if there ever were any, 
are not accounted for. As to some of the other papers, even 
the original file of the railroad, if there ever was an original, 
could not be found and a printed copy of a copy made by a 
Government investigator from a copy which he pretends to 
have found some years before in the file of the railroad, is all 
that now appears in the record. This Government inves- 
tigator, however, does not pretend to have known the hand- 
writing of the man whom the Government contends made the 
memoranda. If there is to be any limit to the use of second- 
ary, tertiary, or even more remotely removed evidence, it 
would seem that such limit has been reached ; and even the 
Government's argument in a circle that the evidence of third 
parties is permissible, because there was a conspiracy and 
that there was a conspiracy as appears from such testimony, 
does not make admissable copies of copies of copies where it 
is not shown that there ever was an original. 

If, however, we go over the question of the documents not 
being competent because they were not proper upon rebuttal 
and not being competent because they were not properly 
proved, we are first confronted with the proposition that they 
pertain to a regularly filed rate. The purpose of the Inter- 
state Commerce law, as we understand it, was to secure equal- 
ity of rates ; the right of the shipper to use such rate as he 
can get, is unquestioned; the obligation, however, resting 
upon the carrier to publish its rates as required by law. This 
rate having been regularly filed with the commission, there is 
no conceivable reason why a shipper could not lawfully use it. 

But, if we brush aside all these circumstances, and examine 
the documents, they show nothing of any consequence. They 
appear to be merely scraps of memoranda made in the haste 
of business between officials, and show nothing in themselves, 
but mean only that which one is disposed to read between the 
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lines. "We submit that fairly considered, these papers do not 
show even a suggestion of anything wrong in the relations of 
the shipper and the railroad with regard to the rates in ques- 
tion. Exhibits 1011, 1012, 1013 (Vol. 21, p. 206), 1019 
and 1020 (Vol. 21, p. 210), show that Howard Page then 
in charge of the Standard's traffic at New York and S. H. 
McClintock in charge of the Standard's traffic at Chicago had 
to do with securing the rates. The fact, however, that the 
shipper asked for a certain rate, recited the conditions 
which he thought justified such a rate and secured just as low 
a rate as he could get, was, as appears from the uncontradicted 
testimony in this case (Vol. 14, p. 2036), only in accordance 
with the common practice between shippers and carriers 
everywhere. Exhibit 1015 (Vol. 21, p. 206), appears to be a 
memorandum from the General Freight Agent of the Chicago 
& Eastern Illinois Railroad to the Assistant General Freight 
Agent, suggesting that the particular paper in question had 
better go on the Assistant's files. We are unable to see 
wherein this denotes secrecy. It does not appear that the pre- 
serving of the documents in the files of the Assistant woiild 
make it any more secret or give it less publicity than preserv- 
ing it in the files of the General Freight Agent. On the con- 
trary the mere fact that a memorandum was made and preserved 
would indicate that they did not consider it secret. 

Exhibit 1025 (Vol. 21, p. 212), appears to be a mem- 
orandum from " H. W. N.," which initials are not iden- 
tified with anyone whomsoever, to the General Freight 
Agent of the Chicago & Eastern Illinois Railroad, to 
the effect that he has wired the Commission can- 
celling the tariff; and the General Freight Agent added 
below, " Please note the meat in the cocoanut " and "H. W. N." 
whoever he was, adds below this that he has so noted. While 
it may be that if the attending circumstances were under- 
stood this would be really humorous, wanting the benefit of 
the details of these circumstances, the note is not even funny. 
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and we are quite unable to understand how it can be con- 
strued into meaning that there was anything wrong. 

The Government's witness who produced these memoranda 
testified that it was the common practice of the different 
oflScers and employees of this railroad to communicate with 
each other by way of lead pencil notes and memoranda, of 
like nature with those here discussed, in regard to freight 
matters generally and that there he found nothing unusual in 
the file in question (Vol. 20, p. 417). 

We insist, therefore, that this testimony was not proper as 
rebuttal, nor proper as against these defendants, who were in 
no way a party to it and that it was not properly proved, but 
that if considered it shows nothing that in any way even tends 
to invalidate the 13c. rate or indicate that the defendant did 
anything more than to apply for, obtain and use a rate which 
the railroad made legal by causing to be regularly filed with 
the Interstate Commerce Commission. 

SouTHEEN Railway Eates. 

The Memphis & Charleston Railroad was acquired by the 
Southern Railway in February, 1898 (Vol. 4, p. 1988). Shortly 
thereafter the Southern Railway issued a document, effective 
April 8, 1898, entitled : 

Southern Railway Rate Issue No. A-10913. 

SouTHEEN Railway Company. 

Rates of freight 

from 

Cincinnati, O., Louisville, Ky., and Evansville, Ind. 

to 

Southeen Common Points, 

South Carolina Junction Points, 

and 

Common Points in Mississippi Valley Teeeitoby 

on 

Refined Oil and Peteoleum Peoducts. 

C. L. Minimum, 24000 Pounds 

Pee 100 Pounds. 
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On the second page of the tariff proportional rates are 
purported to be named from the three points mentioned 
to Memphis, Corinth or Grand Junction, the rate to 
each of these three points being the same, also the rate 
over the Southern Railway or Southern Railway and its 
connections east of Chattanooga, from such junction points 
to forty -eight specified destinations, and also the total of 
the rate from Cincinnati, Louisville and Evansville to such 
destinations (Pet. Ex. 651, Vol. 10, pp. 1666-7). Substantially 
the same rates run through various subsequent issues of the 
Southern Railway (Pet. Exs. 652-Ato G, Vol.10, pp. 1668-78), 
which continued the rates down to the date of the Southern Rail- 
way petroleum tariff No. 1, effective July 19,1901, after which 
date the rates were expressed in joint tariffs of the Illinois 
Central and Southern Railway that named only the through 
rate from the Ohio River gateways to the various southern 
destinations, the division of the rate for the haul north 
and east of Grand Junction being shown in the division sheets 
of the different railroads. The first issue of the Southern 
Railway showing these rates, (Pet. Ex. 651, Vol. 10, p. 1666-7) 
superseded a prior issue of the Memphis & Charleston Rail- 
road, which named substantially the same rates, as here appears 
as Pet. Ex. 659. (Vol. 10, p. 1720.) 

The Goveenment's contention. 

There was in effect during the same period, as we have al- 
ready seen, the lie. association tariff rate from Chicago to 
Evansville and also the individual issues of the Chicago & 
Eastern Illinois and Evansville & Terre Haute roads, naming 
SJc. and 6c. rates. It is the contention of the Government 
that the lawful rates in effect were the lie. rate from Chicago, 
to Evansville and the total of the rates shown in these various 
Southern Railway rate issues from Evansville to southern des- 
tinations. The rates actually paid were the 13c. rate from 
Whiting to Grand Junction and the rate of the Southern 
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Eailway and its connections beyond, as shown in these 
various Southern Eailway rate issues or division sheets. The 
Government contends that the shipments should have paid 
the lie. rate from Chicago to Bvansville and the total of the 
rates in effect from Evansville to southern destinations. 

The Government also contends that the tariffs naming the 
13c. rate from Whiting to Grand Junction were secret and 
illegal. The contention that a rate that has been evidenced 
by six separate tariffs issued in the usual form of such docu- 
ments by four participating railroads, all regularly filed with 
the Interstate Commerce Commission, and with respect to 
which nine separate documents during a period covering two 
years of time have been so filed, is a secret rate that a shipper 
cannot lawfully use, does not seem to merit serious considera- 
tion. Government counsel throughout seem to labor under 
the impression that all that is required to make a rate used 
by the Standard a secret rate is to have it so characterized in 
the Petition. 

The Government is in error. The Standard had the 
undoubted right to use this rate on the shipments in question 
to reach Grand Junction. If there was anything wrong or 
unlawful in the rates used, it was with regard to those beyond 
Grand Junction. The Standard appears to have used the 
rates expressed in these documents of the Southern Railway 
during the period from April 8th, 1898 to July 22, 1901. 
These documents are entitled Southern Railway rate issues 
and purport to name rates of freight. If these rate issues did 
not make rates, which a shipper could lawfully use, then the 
shipment which had reached Grand Junction at a lawful rate, 
should have paid from that point to destination whatever was 
the lawful rate of the Southern Eailway. If there was any 
other rate issue of that road, applicable to oil shipments 
from Grand Junction to the destinations in question, it does 
not appear in this record. The only evidence there is with 
regard to any such rates is that of the witness Green of the 
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Southern Eailway, who in trying to defend his road, for having 
used on Interstate traffic, a rate that it did not file with the 
Interstate Commerce Commission, said in reply to an inquiry 
as to whether the railroad had any tariffs under which oil could 
be shipped out of Grand Junction : — 

A. Nothing except the full local tariff from Grand Junction. 

Q. Class tariff, you mean ? 

A. Yes, sir ; that is, unless we had some commodity rates. 
I don't know. Whatever rate we may have had published 
from Grand Junction proper, whether a class or commodity 
rate should have applied (Vol. 5, p. 2022). 

It does not appear, therefore, that there was any other 
commodity rate whether filed with the commission or not so 
filed. It is not directly stated that there was any local tariff. 
It is not shown that the local tariff, if there was one, was 
filed with the Commission. Inasmuch as this railway 
runs from Grand Junction or Memphis in the State of 
Tennessee, to Chatanooga, likewise in the State of Tennes- 
see, where most of the shipments were delivered to other rail- 
roads and as it is shown that at that time it was not the custom 
to file local state rates with the Interstate Commerce Commis- 
sion, the presumption would be that this full local tariff, if 
there was one, was not so filed. It is not, therefore, made to 
appear that there was auy rate that the Standard could have 
used other than those that it did use upon this trafiic that 
•came to Grand Junction under the lawful rate. 

Were the Southern Eailway Eate Issues Tabipfs or Division 
Sheets ? 
A discussion of the Government's contention that the tariff 
rate beyond Grand Junction shown in these documents, which 
they denominate division sheets, was illegal, involves the as- 
sumption that the thirteen cent rate could not be lawfully 
used to reach Grand Junction. We are therefore met at the 
threshold of such a discussion with the absurd proposition 
that the Standard could not lawfully use this 13c. rate. If, 
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however, we pass that error and take up the question of the- 
use of the so-called division sheet, we find that the Southern 
Railway for the period of several years, handled a large volume 
of trafSc and according to the testimony of its traffic officials 
presented and collected bills for what it supposed was its. 
share of the through rate from Evansville via Grand Junction 
to the various destinations. If the Southern Railway had 
filed with the Interstate Commerce Commission the documents 
which these traffic officials entitled " Rate Issues " when they 
issued them, but which they were forced to insist are not rate 
issues but are in fact division sheets, in order to explain 
their neglect in not filing them with the commission, there 
would have been no question but that the rates named 
could have been lawfully used on the shipments in 
question from Grand Junction to southern destinations. 
As an excuse for not filing these documents with the commis- 
sion these railroad officials seek to establish two propositions : 
They first insist that they did not know of the 13c. rate, or 
that the traffic came to Grand Junction at that rate, that they 
were ignorant of the fact that the traffic had not paid for the 
haul from Evansville to Grand Junction, the division of the 
through rate from Evansville, accruing to the railroad north of 
Grand Junction for that haul, but supposed that that charge 
had been paid and that the integrity of the through rate was 
maintained. They next insist that these rate issues were not 
tariffs, but were in fact division sheets. The situation forced 
these officials to either admit that the error if there was any, 
was their failure to file the tariffs with the Interstate Com- 
merce Commission, or to establish that they were deceived in 
supposing that the integrity of the rate had been maintained,, 
and also that the rate issues were not in fact tariffs but were 
merely division sheets. These traffic officials conceded this, 
proposition and sought so to justify their road. 

It is quite in accord with the law as heretofore set 
forth, and with the practice of shippers and railroads in 
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the quoticg of rates and issuing of tariffs, for rates to 
be quoted and shippers to use them, without the shipper 
being responsible for the neglect of the railroad in not 
complying with the law in regard to the issuing of its tariffs. 
Clearly if the Southern Eailway quoted to the Standard, as its 
rate for the handling of the traffic from Grand Junction to 
destination, the rates at which the shipments were made 
the Standard could lawfully use the rates so evidenced and 
quoted and need not inquire as to whether the railroad had 
performed its duty with respect to the lawful issuance 
of the tariff. Upon the assumption, therefore, that 
the transaction was not a legal one, the fault rests 
either with the Standard or with the Southern Eailway, and 
the question as to which was at fault is to be determined by 
these two facts, viz. ; — 

(a) Did the Southern Railway have knowledge that the 
traffic came to Grand Junction, at the 13c. rate ; and 

(h) Are these documents entitled rate issues, in fact, tariffs, 
or division sheets. 

Two freight traffic officials of the Southern Eailway, 
J. M. Gulp, and Lincoln Green, sought to defend their 
railroad, first, by saying that they did not know that the 
traffic came to Grand Junction at the 13c. rate, and Mr. Gulp 
testified that Howard Page, then traffic official of the Standard, 
had said to him that the division of the Illinois Central, of 
the through rate from Evansville, was to be paid to that road. 
Lincoln Green, the Assistant Traffic Manager of the road, also 
stated that he did not know of the 13c. rate ; but as he is 
not shown to have had any direct knowledge of the transac- 
tion, his knowledge or want of knowledge is of no conse- 
quence. 

The first question is : — Did the Southern Eailway know 
that the traffic came to Grand Junction at the 13c. rate and that 
the proportion of the through Evansville rate for the haul North 
of Grand Junction was not paid. The Government conceded 
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tliat it was necessary to establish this in order to maintain 
their theory of the Standard's responsibility for the transac- 
tion by calling as a witness, in addition to the statement of 
Gulp and the denial of Green above referred to, the agent of 
the Southern Kailway at Grand Junction, one Seabrook, to 
show that he had no knowledge of the 13c. rate, but supposed 
that the Evansville rate was being used. This man was 
agent at that station from 1882 to 1907. He testified that 
these oil shipments were all reconsigned at Grand Junction 
upon the order of a traffic official of the Standard Oil Com- 
pany, at Cincinnati. He also joins the other Southern 
Railway witnesses in their chorus of ignorance as to the 
13c. rate. 

If the handling of this traffic by the Southern Railway 
upon its rate issues, or division sheets, which continued until 
December, 1905, was illegal, then inasmuch as some of the 
shipments had been made within three years of the time these 
witnesses testified, Feb. 24, 1908, that road might have 
been prosecuted criminally either for making the ship- 
ments at less than the lawful rate, if there was any 
tariff, which the Government has not shown — or if there was 
no tariff, then for making interstate shipments without legally 
published and filed tariffs. If, therefore, the question of 
whether or not the Southern Railway had any knowledge of 
the 13c. rate on which the traffic moved, to Grand Junction, 
had to rest upon the oral testimony of these witnesses, who 
were the responsible employees of the railroad that found 
itself in this predicament, the Standard after all these years 
might perhaps be helpless to refute it. There is, however, 
documentary evidence in the record which shows conclusively 
that the Southern Railway had knowledge that the traffic 
moved to Grand Junction at the 13c. rate. The Southern 
Railway agent at Grand Junction, Seabrook, was not only the 
local agent of that railroad, but he was the joint agent of that 
road and of the Illinois Central road. He had been there 
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since 1882 and is therefore the agent who received the ship- 
ments from the time the rates were put in in 1896. Now, 
while the shipments made subsequent to the arrangement for 
blind-billing the traffic, which was inaugurated, as will be 
hereinafter pointed out, by the railroads for their own pur- 
pose, and consummated on February 28, 1898, during more 
than two years prior to that time, after the rate was first put 
in by the Illinois Central on February 11, 1896, there is not 
only evidence that there was no blind-billing, but the evidence 
is that the shipments were openly billed and therefore showed 
the 13c. rate and also that the agent of the road at Grand 
Junction received a copy of the division sheet showing how 
the rate was to be divided between the railroads interested. 
The sheets showing the division of the rates under the two 
tariffs that were in effect over the Chicago & Eastern Illinois 
road are in evidence as Def. Ex. 173 (Vol. 19, p. 529) and 179 
(Vol. 19, p. 546) and while it is stated that there are strictly 
private and not to be shown to others than employees of the 
companies directly interested, it will be remembered that they 
are division sheets, that the matter of the division of the rate 
is one of which the public has no concern, and that such 
documents are not ordinarily distributed to the public, but 
are seen only by railroad employes (Vol. 15, p. 2174). The 
division sheets, however, do state upon their face that they are 
to be shown to the employes of the companies interested, 
which indicates that Mr. Seabrook who was local agent of the 
Illinois Central at Grand Junction, in the ordinary course of 
business, must have received a copy (Vol. 14, p. 1786). These 
division sheets state with unusual explicitness, the manner 
in which the shipments were to be billed. In addition 
to this the Illinois Central tariff. Pet. Ex. 534 (Vol. 9, p. 
1425), and Def. Ex. 169- A (Vol. 19, p. 520), as well as 
each of the two subsequent issues of the same rate, 
gives plainly upon its face, an instruction to the agent at 
Eiverdale to allow $3.00 per car switching from Whiting to 
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Eiverdale and to waybill from Siverddle to Grand Junction at 
the remainder of the rate. It is clear, therefore, that for the 
period of more than two years, the agent of the Southern Rail- 
way at Grand Junction received billing, showing the 13c. rate 
on which the traflSc moved to Grand Junction and that he 
twice had in his possession a division sheet showing the rate 
and the Illinois Central's division thereof in which he was in- 
terested. The failing memory, therefore, which in March, 
1907, was necessary to save his railroad from indictment, is of 
no weight as against this documentary evidence which conclu- 
sively establishes that the Southern Railway accepted its divi- 
sion of the through Evansville rate without filing with the 
Interstate Commerce Commission, a tariff showing the rate 
that it accepted, with full knowledge of the fact that the divi- 
sion of the through rate north of Grand Junction was not in 
fact paid. 

Not only did the Southern Railway know that the in- 
tegrity of the through rate was not being maintained, 
but a careful examination of its so-called division sheets 
and of the tariffs, shows that these rate issues are not divi- 
sion sheets, but were in fact issued as tariffs themselves. The 
same traffic officials of this railroad also appreciated that they 
must establish these documents as division sheets, as a de- 
fense to their own position in the matter and undertook to do 
so. The witness Culp defined a division sheet as a document 
showing the division of the rates in the tariff, and stated that 
there must always be a tariff as a basis for the division sheet. 
(Vol. 4-, p. 1990). In order to make good that definition, 
and establish these documents as division sheets, he under- 
took, with the aid of his freight traffic manager, Mr. Green, to 
find tariffs showing the rates that these rate issues named and 
divided (vol. 5, p. 2273) ; and Mr. Green testified to a consider- 
able number of tariffs, but confessed that they did not show 
all of the rates named in the rate issues or division sheets. 
(Vol. 5, p. 2276). 
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A more extended examination was made on behalf of the 
defendants (Vol. 17, Eec, p. 3667-72). 

This examination discloses the following facts : The so- 
called division sheets are according to Mr. Gulp and Mr. 
Green merely divisions of existing rates, either previously or 
simultaneously expressed in regularly issued tariffs in effect 
from August 18th, 1901 (Pet. Ex. 652-G Vol. 10, p. 1678) back 
until the date the petitioner's Exhibit 659 (Vol. 10, p. 1720) 
went into effect. As this exhibit 659 was without date, as shown 
on the succeeding issue (Pet. Ex. 651, Vol. 10, p. 1666), we can 
only presume that it was in effect from the time that ship- 
ments began moving by way of Grand Junction under the first 
thirteen cent tariff, in February, 1896, so that from that date 
down to 1901, during a period of about five years, there were 
five different issues (Pet. Ex. 659, Vol. 10, p. 1720 ; 651, 652-A, 
652-B, 652-C and 652-D, Vol. 10, pp. 1666-75), which showed 
rates to some forty-eight different points. There were sixteen 
points to- wit : Alabama City, Ala. ; Blakely, Ga. ; Columbia, 
S. C. ; Elberton, Ga., Forsyth, Ga. ; Greenfield, S. C. ; Carroll- 
ton, Tenn. ; Jackson, Ga. ; Knoxville, Tenn. ; Madison, Ga. 
Morrisons, Ga. ; Spartansburg, 8. C. ; Social Circle, Ga, 
Tuscaloosa, Ala. ; "Washington, Ga. ; and West Point, Ga, 
as to which there was no rate on petroleum and its 
products in effect from Evansville named in any tariff filed 
with the Interstate Commerce Commission to which the Illi- 
nois Central, the Ohio Valley or the Chesapeake, Ohio & 
Southwestern Eailroad were parties. Now, the first of these 
so-called Division Sheets refers to " rates on refined oil and 
petroleum products in tank cars & in barrels." No tariff in 
effect during the time that this so-called Division Sheet was in 
force named a petroleum rate on shipments in tank cars to 
eight of the points shown, viz: Albany, Ga., Attalla, Ala., 
Calera, Ala., Cedartown, Ga., Columbus, Miss., Corinth, Miss., 
Gadsden, Ala., and Milledgeville, Ga. There were therefore, 
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sixteen points to wbich there was no tariff rate and eight 
points to which there was no tank car tariff rate, or twenty- 
four points out of the forty-eight points to which this so-called 
Division Sheet purports to show divisions of existing rates, as 
to which there were no rates. That is to say, so far as one half 
of the rates shown are concerned the document is not a division 
sheet but is an original tariff showing a proportional rate from 
Grand Junction to such destinations. The same is true of the 
five subsequent rate issues, above referred to, the number of 
towns as to which there was no rate in any existing tariff being in 
some instances a little greater and in some instances a little less ; 
the fact being, that as to a considerable number of the towns to 
which the so-called Division Sheet purports in each instance to 
show divisions of then existing rates, there were in fact no 
tariffs filed with the Interstate Commerce Commission showing 
such rates, and no such rates shown in any document except 
these so-called division sheets themselves which under Mr. 
Gulp's own definition are thereby conclusively shown to be 
tariffs. 

Among the tariffs referred to by Mr. Green, as the basis of the 
so-called division sheets is Southern Railway I. C. C. 2875 (2825) 
effective March 1, 1898. This tariff, while it does name rates 
from Cincinnati and from Louisville to some of these destina- 
tions, does not name any rate from Evansville to such destina- 
tions and neither the Illinois Central, Chesapeake, Ohio and 
Southwestern, or Ohio Valley, railways are parties to it. No 
rates shown therein could, therefore, apply upon traffic moving 
from Evansville over the Illinois Central lines via Grand 
Junction. 

In addition to the foregoing it may be noted that on the 
rate issue marked Pet. Exh. 651 (Vol. 10, p. 1666), effective 
April 8, 1898, there is a note reading as follows : " The same 
proportional rates as shown from Memphis, Corinth and 
Grand Junction will apply upon shipments from other points 
north of the Ohio River." This note it will be seen, de- 
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nominates the divisions of the total rate specified in the 
rate issue as " proportional rates ". It does not speak 
of these divisions as divisions of a through rate, the 
integrity of which is to be maintained, but denominates 
them " proportional rates " and clearly can have but one 
meaning, viz : a direction to the agent at Grand Junction to 
bill any shipment reaching him at Grand Junction from any 
point north of the Ohio Eiver via any route, at the " propor- 
tional rate " specified in the rate issue. 

The fact that these documents were rate issues showing 
proportional rates and not divisions of through rates further 
appears from the fact ihat they are fixed arbitraries and do not 
show percentages from which divisions may be computed. The 
tariffs referred to by Mr. Green, (other than the rate issues 
which he called division sheets) that show rates from Bvans- 
ville and also from Louisville and Cincinnati, show that the 
rate from Cincinnati to the numerous southern destinations 
was uniformly 4^c. per cwt. greater than the rate from Evans- 
ville. If traific came from Cincinnati going, for example, to 
Atlanta, Ga., the total rate would be 37^c. Now, this so-called 
Division Sheet gives to the roads north of Grand Junction 
13c., to the Southern Railway from Grand Junction to Chatta- 
nooga 10.4c. and east of Chattanooga 9.6c. or a total of 33c. 
Under this fixed arbitrary division what is to become of the 
remaining four and a half cents ? How is the integrity of the 
37^c. through rate, which the Officials of the Southern Rail- 
way were, according to their testimony, so scrupulous to main- 
tain, to be preserved by a fixed division of 33c. ? The divisions 
shown in these rate issues as applying to traffic coming from 
Cincinnati do not, therefore, mean anything ; and these docu- 
ments must have been issued by the Southern Railway not as 
division sheets, but for the purpose of establishing pro- 
portional rates which they would apply, as the 
note states, on any shipment coming to Grand 
Junction from points north of the Ohio River. There was no 
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tariff in effect during all of this period that named rates from 
Cincinnati via Grand Junction to these destinations that were 
equivalent to the total rates given in these Southern Bail way 
rate issues, but all of the tariffs naming rates from Cincinnati 
to such destinations show rates 4^ cents higher than the totals 
here specified. So far as the rates from Cincinnati are con- 
cerned, therefore, Mr. Culp's own statement is conclusive as to 
the character of the document. He says (Vol. 4, p. 1990) : 
" There is no division sheet, that I ever knew of, which didn't 
apply to some rate-tariff rate." As to the rates from Cincin- 
nati, therefore, this was not a division sheet, but was a tariff 
purporting to make rates, as shown, 4Jc. less than those named 
inany other tariff. 

Inasmuch as so unique a document is one that is a division 
sheet from one point and a tariff from another, has probably 
never yet been issued, and as this document according to Mr. 
Culp's own statement, is a tariff from Cincinnati, it must be a 
tariff from Evansville, which shows, as it purports to do in the 
note, proportional rates from Grand Junction to destination. 
As none of the roads leading from Cincinnati to Grand Junc- 
tion appear to be parties to these documents, it could, of 
course, not name rates for those roads, so that the practical 
effect of the document would be that if traffic did come to 
Grand Junction from Cincinnati, the roads north would have 
taken the 4^c. extra and the agent at Grand Junction would 
have billed the traffic from there on over the Southern Rail- 
way, as the note at the bottom of the tariff directs him to do 
upon the " proportional rates " that are shown. 

Not only were rates shown in these rate issues that had no 
previous existence in any tariff issue, but in a number of in- 
stances rates are first shown in the rate issues which subse- 
quently appear in the later supplements of other then existing 
tariffs, showing that the rate was initiated and first expressed in 
the rate issue, thus demonstrating that the rate issue was itself 
a tariff and not a division of an existing rate. An illustration 
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of this is the rate to Blocton, Ala., first shown ia rate sheet 
A- 2545 (Pet. Ex. 652-E, Vol. 10, p. 1676), effective March 14, 
1901, and expressed in Supplement 17 to Illinois Central I. C. 
0. 827, effective April 9, 1901, that is to say, the rate was ini- 
tiated in the Kate Issue and subsequently also expressed in 
a supplement to an Illinois Central tariff. The rate to 
Durham Junction of 38|^c. as shown in the last mentioned 
Bate Issue, does not appear in any other regularly issued tariff 
until it is shown in Supplement 27 to I. C. C. 827, of the 
Illinois Central E. B,., effective October 28, 1901, or some 
seven months later. Kate issue, Pet. Ex. 652-A (Vol. 10, p. 
1668), effective April 20, 1899, shows a rate to Jackson, Ga., of 
61c. This rate first appears in the tariffs referred to by Mr. 
Green in supplement 16 to I. C. C. 827, effective November 27, 
1901, some nineteen months later than when it was originally 
put in by the Rate Issue. In like manner there are numerous 
other instances, of which the foregoing are but illustrations, of 
rates that were first covered by the Rate Issue and were sub- 
sequently shown in some regularly filed tariff. 

A still further evidence of the fact that these rate issues 
were intended to be used as proportional rates, is found 
in the note at the bottom of the issue of April 21, 1898, 
Pet. Ex. 652-A (Vol. 10, p. 1668), which reads : " On oil 
from or via Cairo, 111., the lines south of the junction points 
named will require their full proportion of cur rent class 
rates." The meaning of this is that the proportion south of 
Grand Junction, or Memphis, of the class rate (not the Southern 
Railway's full class rate from that junction, but the Southern 
Railway's proportion of the through class rate from the Ohio 
River gateway) would be used as a proportional rate in connec- 
tion with whatever rate, commodity or class, might be used to 
move the traffic to Grand Junction. A practical illustration 
of this is that if a shipment had moved from Chicago or 
Whiting, to Atlanta, Ga., via Cairo at the 18c. commodity rate to 
Memphis this Kate Issue authorized the agent to bill the ship- 
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ment from Mempliis at the Southern Eailway's proportion of 
the class rate from Cairo. Surely such use of the proportion 
or division of the class rate did not contemplate that the in- 
tegrity of any through rate should be maintained. 

The division sheet of the Southern Railway, effective April 
3d, 1903, contains the following provision : — " On oil from 
points north of Evansville, reaching Grand Junction via 
Evansville, agents will assess the proportion shown South of 
Grand Junction." Manifestly this was clearly intended to 
mean what it says, and when oil came to the Southern Rail- 
way at Grand Junction from a point north of Evansville by 
way of that gateway, the agent was authorized to assess the 
proportional rate shown in this issue, as being the rate south 
of Grand Junction. Mr. Green of the Southern Railway 
denied that this clause had such a meaning and stated that 
this note was put on merely as a precaution to prevent the use 
of the Southern Eailway's divisions as shown in these Rate 
Issues, " in connection with any (what we call) an equalization 
of rates not authorized in the tariff " ; and he said that such 
an equalization would involve a shrinkage of the rate south of 
the Ohio River (Vol. 5, p.:2021). 

In order to determine whether Mr. Green's explanation of 
this note is correct we must have an understanding of what is 
meant by " an equalization of rates ". We have seen that the 
rates from points in the eastern part of Central Freight Asso- 
ciation territory to the various Ohio River gateways differ. 
Equalizing, as applied to a rate from an Ohio River gateway 
into the South, means so adjusting the rate south of the river 
as to make the through cost of transportation from point of 
origin north of the river to southern destination the same 
through one gateway as that which prevails by another. Such 
equalizing by an agent would necessarily involve authority 
from his road to so adjust the rate south of the Ohio River as 
to make the through cost the same or equal by one gateway 
as by another. That is to say, the agent might be authorized. 
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say down to a certain minimum, to apply sucli rate soutli of 
the river as was necessary to make the through cost of trans- 
portation the same through one gateway as prevailed by 
another. An equalizing factor, therefore, must be a variable 
quantity and not an invariable, fixed, arbitrary, as are the pro- 
portional rates shown in these Kate Issues. The statement, 
therefore, that the note above mentioned was intended as a 
caution to prevent the agent from using it in an equalizing of 
rates in no way explains the matter, because such a fixed quan- 
tity could not be used as an equalizing factor any more than 
a steel ring might be used for an elastic rubber band. Mr. 
Green's attempted explanation, therefore, does not explain, 
and leaves the note meaning, as it was plainly intended to mean, 
an authority to the Grand Junction agent to apply south of 
Grand Junction the proportional rate shown in the rate issue 
upon any oil traffic that came to the Southern Railway from a 
point north of Evansville, regardless of the rate factor used in 
reaching Grand Junction. 

Illinois Central Railroad Tariff I. 0. C. 827 became effective 
July 31st, 1899. Southern Railway Rate Issue 16358 (Pet. 
Ex. 652-B, "Vol. 10, pp. 1670-1), had then been in effect since 
May 27th, 1899, and continued to be in effect until superseded 
by the subsequent issue on November 25th. So that from 
July 31st. 1899 to November 25th, 1899 Illinois Central I. C. 
C. 827 and Southern Railway Rate Issue 16358 were both in 
effect. Not only were there a large number of rates shown, as 
in the previous Rate Issues of the Southern Railway, which 
were not expressed in any regularly filed tariff, but there are 
a considerable number of points which are given very different 
rates than those in I. C. C. 827, and different rates than are 
to be found in any other then existing tariff. 

A schedule of some of these is as follows : 
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™ Eate in Eate 

T"'^^ Issue 16358 

Cartersville, Ga 45^ 

Greenfield, S. C. .-. 45^ 

Knoxville, Tenn 28^ 

Meridian, Miss 37 

Spartanburg, S. C 45^ 

West Point, Ga 50 

Eutaw, Ala 47 



The rates that are shown in I. C. C. 827 to Greenfield, S. 
C, and Spartanburg, S. C, are only barrel rates and do not 
cover tank car shipments. The rates shown in this Eate Issue 
to Cartersville and West Point are both higher than the rates 
as shown in I. C. 0. 827, while as to all of these other points 
the rates shown in the Eate Issue which Mr. Gulp called a 
division sheet were less than those shown in the tarifif. It is 
impossible to reconcile the testimony of Messrs. Gulp, Green 
and Seabrook, to the effect that they supposed this Eate Issue 
was a division of the through rates shown in the filed tariff, 
with these differences in rates. What did they think became 
of the surplus if they thought the integrity of a through 49^c. 
rate was maintained and that amount paid, but knew that only 
45^c. was being divided among the participating railroads, or 
who did they think was paying the undercharge when only a 
through filed tariff rate of 46c. could have been paid, had they 
believed, as they say, that 50c. was in fact being divided by the 
roads ? 

The foregoing clearly establishes that these documents are 
not division sheets but are, as they purport to be, Eate Issues 
naming proportional rates ; and as we have seen that the 
Southern Eailway did actually know of the thirteen-cent rate 
under which the shipments were moving to Grand Junction the 
situation becomes very clear. This railroad, knowing that a 
large volume of competitive traflSc was coming to Grand Junc- 
tion, issued and gave to the shipper a tariff for the handling of 



465 

this business upon what was substantially its proportion of a 
through rate. These rates were inaugurated some six years 
before the Elkins Law went into eflect. It was then 
surely no crime for a shipper to use the rates 
quoted it by a railroad. The Standard received no rebate, it 
engaged in no false billing, or weighing, or false representation 
as to the character of freight, or weight. There is nothing 
shown in the record from which it can be even surmised that 
the shipper did anything else than apply to the railroad for a 
rate and use the rates that the railroad quoted it, apparently 
expressed in regularly issued tariffs. The practice of the use 
of the I. C. C. numbers upon tariffs was not inaugurated until 
1896, the year in which the 13c. rate was first put in, and in 
those years no one thought of examining the tariffs furnished 
by the railroad in order to ascertain, or of making inquiry of 
the Commission to find out, whether the railroad bad complied 
with the law in regard to the filing of the tariff with the Com- 
mission. There is no reason why the Southern Railway should 
not carry the traffic upon the rates which it made and ex- 
pressed in these Rate Issues, for they were exactly what it 
would have received had all of the traffic moved on through 
7'ates from Evansville ; but inasmuch as the thirteen cent rate 
by which the traffic reached Grand Junction, was considerably 
less than the rates from Chicago to Evansville plus the pro- 
portion north of Grand Junction of the through Evansville 
rate, the thirteen cent rate insured the traffic coming to Grand 
Junction and insured to the Southern Railway not only all of 
the revenue that it could get in any exent, of such business as 
might come to it, but also tended strongly to increase such 
traffic. 

In those years roads were not so careful in the issuance of 
tariffs as they have since become, and it is the statement .of 
railroad experts who have had experience of many years with 
the railroads in this particular part of the country, that it was 
a very frequent custom for one road to accept its division 
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of a through rate irrespective of what had been charged 
by its connecting road, and as a freight proposition, con- 
sidered from the point of view of the revenue of 
the road so taking its proportional share of the revenue, 
it was wholly immaterial luhai the other road may have charged 
or collected. The road that secured its full share of the 
revenue ordinarily felt that it had no interest in what its con- 
necting road had charged. (Vol. 14, p. 2036). 

It is not unlikely that the officers of the Southern Eailway, 
following the looser railway practices with regard to the issuing 
of tariffs that prevailed in the years when these rates were ini- 
tiated, issued and used these Eate Issues naming proportional 
rates that were the substantial equivalent of their division of 
through rates without any thought of wrongdoing, and while 
the shipments are shown to have continued to move at these 
rates, as expressed in petroleum tariffs Nos. 2 and 3 that were 
issued subsequent to the enactment of the Elkins Law, they 
were merely reissues of petroleum tariff No. 1, which became 
effective some two years prior to the Elkins Law. Petroleum 
Tariff No. 1 with its division sheet was merely a reissue in 
substance of the rate issues that had been in effect for four or 
five years before, and it is unquestionable that prior to the 
Elkins Law, so long as the shipper received no rebate but 
accepted in good faith rates which the railroad quoted him, 
and particularly if he took the precaution to see that he had 
written evidence of the rate, he surely committed no offense 
in using the rates that were thus furnished him. No knowl- 
edge of the rates is shown by the shipper except that it con- 
tinued to pay the bills rendered it by the Grand Junction 
agent of the Southern Railway every ten days in the same 
manner that the business had been handled from the begin- 
ning. (Vol. 4, p. 2009). The rates being established as law- 
ful continued to be used until something arose to question 
their validity. There was nothing, therefore, so far as the ship- 
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per was concerned, in connection with the shipments made at 
the Southern Railway's proporbion of the Evansville rate to 
indicate any wrongdoing even if there had been another tariff 
Tinder which the shipment should have moved. The fault, if 
there was any, was merely that of the Southern Railway 
in not seeing to it that the tariff that it used was filed 
with the Interstate Commerce Commission, and when we 
add to this the fact that the traffic came to Grand 
Junction at a lawful rate, and that there was no other 
tariff rate, and no rate filed with the Interstate 
Commerce Commission applicable to such shipments over the 
Southern Railway from Grand Junction, we have the situation 
merely of the shipper having used as it lawfully could on its 
shipments from Grand Junction to these Southern destina- 
tions, the only tariff rate that the Southern Railway had in 
■effect. 

In conclusion it must be borne in mind that for a period of 
nine years under different rate making traffic officials of the 
Southern Railway, that railway presented every ten days to 
ihe Standard Oil Company at Cincinnati a statement of freight 
charges due for the transportation of its oil from Grand Junc- 
tion. The record does not show, nor does the Government 
contend, that subsequent to the time these rates were estab- 
lished, there was any conference, or meeting, or agreement, 
between officials or employees of the Standard Oil Company 
and officials or employees of the Southern Railway, on the 
subject. For a period of nine years, therefore, the Standard 
without rebate or even a suggestion of secrecy of any kind by 
way of blind billing or otherwise, so far as the shipments 
south of Grand Junction were concerned, but on the other 
hand through a system of accounting that gave wide publicity 
to the matter, simply paid the railroad the freight charges 
which it was called upon to pay for the transportation of its 
goods. 
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Blind Billing Undek the 13c. Eate. 

We have seen that the principal competitor of the Illinois; 
Central and Southern Railways on traflSc going into the terri- 
tory in question, was the Louisville & Nashville road, which 
had rails from Evansville into these southern states. In 
February, 1898, after the rate had been in effect for about two 
years over the Illinois Central and for some five months over 
the C. & E. I. and the E. & T. H. and the Illinois Central 
Southern Lines, Mr. Hurlbut, who was then in charge of the 
freight traffic of the Illinois Central southern lines at Louisville,, 
upon the occasion of a reissue of the tariff by these roads, wrote 
to the General Freight Agent of the C. & E. I. road suggesting 
that the shipments be blind billed from Chicago to Evansville. 
Although this correspondence is clearly res inter alios and does 
not legally warrant or create any inference against the Stand- 
ard, the Government has seized upon this as evidence of guilt: 
on the part of the Standard urging that this shows the rate was 
intended to be a secret rate. The collections for the haul 
from Whiting to Grand Junction were made through the 
general office of the C. & E. I. road in the same manner that 
the collections on shipments to East St. Louis and to Evans- 
ville were made, these three lines of traffic being the only lines 
of continuous oil traffic of a large volume that moved from 
Whiting over that road. Inasmuch as the waybill never comes 
to the knowledge or possession of the shipper there is abso- 
lutely nothing to show that anyone connected with the Stan- 
dard ever knew until the suspicious, governmental investi- 
gators discovered the fact, that the shipments were so billed, 
and the evidence is that the shipments over both of these 
routes prior to that time were openly billed. From the mere 
fact, therefore, that the traffic official of one railroad had 
asked another to have the shipments so billed and that that 
request had been complied with, there is no presumption that 
the shipper had anything to do with it or any knowledge 
thereof, but if there were, the matter is definitely set at rest 
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by tbe testimony of the official at whose suggestion the blind 
billing was inaugurated, who testified as follows : 

" A. At that time the railroads were not as strict as I know 
they are now, nor were the Commission's rules as strict with 
reference to filing and posting and making public the tarififs 
which they were using ; and as the two roads are very strong 
competitors, it was very desirable that the rates charged by 
one road be kept from the other, that is, its competitor. 

" Q. Would there be any object, therefore, in the 
Illinois Central in connection with freight which it 
was handling in competition with the Louisville & Nashville 
from Evansville to points south, so billing or waybilling its 
freight that the rate might not be disclosed to its competitor, 
the Louisville & Nashville. 

A. les, that would be a big advantage to the Illinois 
Central. 

******* 

Q. In those early days blind billing was quite a common 
practice wasn't it, where competitive conditions existed such 
as existed there between the Illinois Central and the Louis- 
ville & Nashville ? 

A. No, I cannot say that it was a very common practice, 
but it was by no means an exceptional practice, the idea I 
mean to convey by that is that while the bulk of the freight 
that was handled would be under a regular billing, a part of 
the remaining might be on blind billing at one time, and a 
greater proportion of it at another time. 

Q. Well, you have seen and read the letter that has been 
offered in evidence in this case, written by you, what was your 
purpose in writing that letter ? (Referring to Pet. Ex. 539, 
Vol. 9, p. 143a.) 

A. It is evident to me now that the purpose was to keep 
other railroads from knowing what rate we were charging on 
that business. 

Q. Was that your then purpose ? 

A. I should say that it was, I do not know of any other 
purpose, I say that because according to the letter itself the 
traffic was covered by a tariff, I see reference to a tariff number 
there. 

Q. Was this letter written by you to William Campbell, 
General Freight Agent at Chicago, Illinois, unsolicited by 
anyone, was it your own suggestion i" 

A. You mean unsolicited so far as any shipper is con- 
cerned ? 

Q. Yes sir. 

A. Yes, so far as I know that was simply a matter not at 
the suggestion of any shipper but simply to keep the Louis- 
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ville & Nashville, our competitor, frora knowing what we were 
doing. I may add right here that we at that time (meaning 
the Illinois Central) never did know just what the Louisville 
& Nashville rates were on oil into the southeast ; it is my 
recollection that the agreement of the Kailroad Association 
then in existence did not include oil, likewise coal and coke ; 
there were several commodities which were excluded from the 
agreement, the Southeast Mississippi Valley Association agree- 
ment. Consequently the rates on oil that were charged by the 
Louisville & Nashville, or the rates they used were not filed 
through the Association, nor were they issued by the Associa- 
tion, consequently we had no knowledge of them. It was im- 
possible for us, the Illinois Central, to see a copy of their oil 
tariff. 

Q. Did the Standard Oil Company, or anyone connected 
therewith, request you to write this letter or take such action ? 

A. No sir, no sir." (Vol. 14, p. 2032-3.) 

This testimony seems to dispose of the Government's con- 
tention with regard to blind billing. It is not shown that the 
Standard ever knew of it, and the railroad man who initiated 
it, taking the entire responsibility, says that it was done for 
the benefit of his own railroad and without any connection 
with or request from the Standard. 

Tariffs beading from Dolton and Eiverdale. 

In connection with the 13c. rate to Grand Junction, it is 
averred in the petition that the tariffs of the Illinois Central 
naming this rate over that road, read from Hiverdale, while 
those over the C. & E. I. road read from Dolton, that inasmuch 
as these are two small stations, no other oil shipper inquiring 
for rates, would think of asking for a rate from these small 
stations, that, therefore, this was intended to conceal the rates 
and is evidence that the rates were designed to be secret rates. 

It will be remembered that these stations are the junctions 
of the belt road coming from Whiting, with these two trunk 
lines, extending south from Chicago. With regard to the 
tariffs of the Illinois Central Kailroad, the Government is in 
error. None of these tariffs read from Eiverdale, Pet. Ex. 584 
(Vol. 9, p. 1425), Deft. Ex. 169-A (Vol. 19, p. 520). They all 
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make rates from Whiting, Indiana to Grand Junction, Tennes- 
see ; the tariff naming the rate over the C. & E. I. railroad 
does read from Dolton, with a provision for the absorption of 
the switching from Whiting. Not only was there a large 
volume of oil traffic moving from Whiting via these junctions, 
but it appears that railroad men in Chicago did not know of 
any other oil shipper in that territory (Vol. 16, p. 2883). It 
also appears that the tariff of the same road, naming a rate to 
East St. Louis, likewise reads from Dolton, with a provision 
for the absorption from Wbiting. The explanation of the 
man, who for many years compiled the tariffs of the Illinois 
Central Railroad, with regard to this matter is as follows : — 

Q. There has been some criticism attempted by the Gov- 
ernment in this case because of the fact that the C. & E. I. 
6J cent petroleum tariff to East St. Louis read from 
Dolton to East St. Louis, with the statement that switch- 
ing charges from Whiting to Dolton would be absorbed. 
What was the practice that existed throughout these years 
with respect to making of tariffs read from junctional points of 
that kind ? 

******* 

A. The general practice in the office that I had charge of 
as the head of the tariff department was to issue the instruc- 
tions in the shape of tariffs, and send them to the agents inter- 
ested and not any other agents. There was always enough 
work to be done in the shape of issuing and distributing tariffs 
to parties who were directly interested, without going beyond 
that and making a lot of unnecessary work, not only for the 
general office, but a lot of unnecessary work for the agents to 
keep track of tai'iffs in which they were in no wise interested. 

Q. What do you mean by the agents interested in a given 
tariff? Just illustrate that, will you, please ? 

A. By agents interested in the tariff I mean both the agent 
who would bill the traffic from the point where it came on to the 
road and the agent at the point of destination. 

Q. In other words, it was the custom to confine the issuing 
of those tariffs to the narrowest possible limits, as I under- 
stand vou ? 

A. "Yes, that is correct (Vol. 14, p. 2041). 

The issuing of the tariff from Whiting complied accurately 
with this practice. It is not conceivable that any other oil 
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dealer, if there were one, would have been ignorant of the 
refinery at Whiting, which the Government avers to be the 
largest west of the Atlantic seaboard. Any such shipper, wish- 
ing to know of the rates at which shipments were made from 
that refinery, would be most likely, it would seem, to inquire 
for the rates from that refinery. So that tariffs reading from 
Whiting or from Doltou, the junction with the belt road from 
Whiting with the Chicago & Eastern Illinois road, would be 
rather more likely to be inquired about than the tariff naming 
an oil rate from Chicago proper, where no oil shipments 
originated. 

COMPAKISON OF EaTES FROM WhITING INTO THE SoUTH WITH 
THOSE FROM PENNSYLVANIA EeFINING PoINTS. 

While it seems clear from the foregoing that the Standard 
did nothing with respect to its shipments into this territory 
except to permit the competing railroads to apply to its ship- 
ments according to the railroad practices then prevailing, the 
rates which they saw fit to make, the Government contends 
that these rates were less per ton per mile than those that 
prevailed from Ohio and Pennsylvania refining points into the 
same territory, and that the Standard has effected a monopoly 
of the oil business in this territory by virtue of such rates. 
In this connection two considerations arise : 

The Government is seriously mistaken with respect to a 
great number of the rates which they attempt to show as the 
lawful rates. Their Exhibit 586, sheet 1 (Vol. 10, pp. 1558-60) 
is supposed to show the rates from Whiting and from Pitts- 
burgh, Cleveland and Toledo to a large number of specified 
towns in the territory under consideration. Deft.'s Ex. 146 
(Vol. 18, pp. 394-6) shows a correction of the rates attempted 
to be shown by the Government, gives the correct rate and the 
error iu the Government's exhibit and the authority for the 
correct rate. From this it appears that the Government was 
wrong with respect to forty-six of the rates stated, the mis- 
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takes in every instance being favorable to the Government's 
contention ; and the errors varying from half a cent to 11^ 
cents per 100 pounds. Also in their computation of rates per 
ton per mile they are mistaken as to mileage in regard to 
thirteen of the distances shown. Such errors are shown in 
Deft.'s Ex. 175 (Vol. 19, p. 532) and vary from 10 miles to 172 
miles. On rebuttal the Government witness states that two of 
our thirteen corrections are in error according to his under- 
standing of the route over which traflSc moved. We have, 
however, no explanation of what his understanding was or 
upon what it was based (Vol. 20, p. 429). 

There is one circumstance, however, that may be referred 
to as affording a natural explanation of certain differences of 
rates that are pointed out. 

In connection with the rates in the Central Freight Associ- 
ation territory we have shown that the rates from Chicago to the 
various Ohio Kiver points were the same while the rates from 
Toledo and Cleveland to these crossings were different because 
of the varying distances ; that from Toledo to Evansville being 
four or five cents higher than the rate from the same point to 
Cincinnati. (Supra, p. 359.) Now, inasmuch as there are rail- 
roads leading south from the Ohio Eiver that desired to get a 
share of this traffic, rates from the Eiver south were adjusted 
to the rates prevailing north, so as to make the same cost of 
transportation from Cleveland, or Toledo, to southern destina- 
tions via one gateway as that which prevailed by the others. 
That is to say, the roads south of the Ohio Eiver made the rates 
from Louisville and Evansville to southern destinations as much 
less than the rate from Cincinnati as the rates to Louis- 
ville and Evansville were greater than the rate to Cincinnati. 
Inasmuch as the rate from Chicago (Whiting) to these two 
Ohio Eiver gateways was the same, this rate added to the un- 
equal rates in effect south of the river, made the rate from 
Chicago through Evansville to southern destination some four 
or five cents less than the rate through Cincinnati. This con- 
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dition is shown to have prevailed long prior to the establish- 
ment of the Whiting refinery (Vol. 14, p. 1790). 

COMPABATIVE SHIPMENTS FROM VARIOUS EeFINING PoINTE 

Into the South. 
The Government's contention is that the low rates which 
prevailed from Whiting into the southern states enabled the 
Standard to monopolize business in that territory. The Gov- 
ernment introduced no proof of this averment ; and we do not 
know what volume of business was there conducted by other 
refiners than the Standard. It appears, however, from the 
defendant's evidence that the Standard's trafiBc into this terri- 
tory was by no means entirely supplied from the Whiting 
refinery. Deft's Ex. 170 (Vol. 19, p. 521) is a statement of 
carload shipments from various Standard refining points into 
the territory south of Kentucky and Virginia and east of the 
Mississippi, but not including the Mississippi Valley points 
taking the through Mississippi Valley rate. It appears from 
this that in the year 1905, which was representative of a 
period of several years prior thereto, the total shipments from 
Whiting into this territory were only 34^% of all shipments 
made into the territory by the Standard from its sev- 
eral refining points. Defendant's Ex. ] 72 (Vol. 19, pp. 523-8) 
shows in detail the shipments from twelve different refining or 
shipping points of the Standard other than Whiting, into the 
restricted territory shown on the map, Deft.'s Ex. 171 (Vol. 19, 
p. 523), and shows that as to this territory peculiarly avail- 
able to the Grand Junction and Evansville rates that have 
been above discussed, 40% of the Standard ship- 
ments during this same period, were from refineries 
other than Whiting, such shipments being made 
from Atlantic Coast refining and shipping points as 
far north as Philadelphia, from the Ohio and Penn- 
sylvania refineries at Lima, Cleveland, Franklin, and Parkers- 
burg and also from the Texas oil fields via New Orleans. Not 
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only, therefore, did tlie Standard use the rates which the rail- 
road quoted it, as it might lawfully do on shipments from 
Whiting into this territory, but those rates were by no means 
such as were necessary to the conduct of the Standard's busi- 
ness in that territory, for as to the whole territory only 34|- 
per cent, of the shipments came from Whiting and as to this 
restricted territory peculiarly available to these rates, forty 
per cent, of the shipments came from points other than 
Whiting. 



VI. 

The Parkersburg-Marietta Matter. 

« 

The Standard has a small refinery at Parkersburg, West 
Virginia, and there are two other small independent refineries 
at Marietta, Ohio. These cities are situated on opposite sides 
of the Ohio River, fourteen miles apart and about midway be- 
tween Pittsburg and Cincinnati. In a very general way they 
may be said te take the same rates. The local rate on petro- 
leum oil between these two cities is five cents. In the 
table shown on page 148 of the petition and in the last two 
columns of the table which is sheet 2 of Petitioner's Ex. 586 
(Vol. 10, p. 1562) oil rates are attempted to be shown 
from Parkersburg and from Marietta to a considerable number 
of points in the South, the difference being generally 3^ cents, 
but in some instances the Government's proof pretends to 
show differences as great as thirteen cents, per cwt. 

In the first place, it should be noted that the Government 
was wrong as to a considerable number of the rates that they 
have tried to show ; the correct rates appear on sheet 2 of 
Deft. Ex. 146 (Vol. 18, p. 396} corrected, which shows that a 
considerable number of the rates attempted to be quoted 
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by the Government are wrong, such errors varying from 1^ 
cents to 11^ cents per 100 pounds. In the next place it 
appears that this small refinery made so few shipments into 
the South that the matter complained of by the Government 
in this connection is of no consequence. Deft.'s Ex. 172 (Vol. 
19, pp. 523-8) shows that in the year 1905 the Standard 
refinery at Parkersburg shipped into the South a total of 
only fifty-two cars, that the total shipments into the re- 
stricted territory shown on the map (Deft.'s Ex. 171, Vol. 19, 
p. 523) was 3,365 cars, so that only one and one-half per cent, 
of the total shipments into this territory came from Park- 
ersburg. 

The Government, however, complains of the difference 
in rates from Parkersburg and Marietta to Atlantic Coast 
points. Savannah, and Charleston, S. C, Wilmington, N. C, and 
also Mississippi points outside of this restricted territory, to 
which the Parkersburg refinery in the nature of things would 
never make shipments, and never did. We may fairly, there- 
fore, compare shipments from Parkersburg into the South as 
shown on Deft.'s Ex. 171 (Vol. 19, p. 523), with the total ship- 
ments into the South as shown on Deft.'s Ex. 170 (Vol. 19, p. 
521). Of this total 6,893 cars, only two-thirds of one per 
cent, went from Parkersburg. To places North, East and West 
of these cities the same rabe quite generally applied ; and it ap- 
pears from Deft.'s Ex. 147 (Vol. 18, p. 397), which shows the 
oil rates from these two cities to various representative 
points in a wide territory East, North and West, to 
which the rates were the same from each of these cities, 
except the rate to Boston, Mass., which was five cents more 
from Parkersburg than from Marietta. While it is quite 
likely that neither of these refineries ever made any 
shipments to Boston, and therefore the difference in 
favor of the independent refiner at Marietta in the rate to 
that point is of no consequence; it is equally certain 
that neither of them ever made any shipments to Savannah 
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or Charleston or Wilmington, and that whatever discrepancy 
in rates there may be to those points is equally unimportant. 
The lower and correct rates shown on Deft.'s Ex. 146 (sheet 2 
corrected) (Vol. 18, p. 396) are made via the Virginia gateways, 
which was the lowest available combination. It appears that 
the Standard never made any shipments via the Virginia 
gateways, and therefore if it did make any shipments via the 
routes over which the Government's proofs show rates, such 
shipments were made at higher rates than it was necessary to 

pay- 
While it appears that this is a matter of no consequence 
because of the fact that there were practically no shipments 
made under such rates, the explanation of whatever difference 
there was in rates to points in the South, is as follows : 

A glance at the map (Deft's Ex. 171, Vol. 19, p. 523) shows 
that Lexington is on the Queen & Crescent Railway, almost 
directly south of Cincinnati and east of Louisville, and about 
the same distance from Parkersburg or Marietta as Cincin- 
nati. There was in effect from Parkersburg to Lexington a 
rate of nine cents per 100 pounds ; the same rate prevailed 
from Marietta to Cincinnati. The railroads south of the Ohio 
Eiver, as we have already seen, have for a great many years 
equalized the rates from Toledo and Cleveland to the Ohio 
Eiver gateways, which resulted in the rate from Evansville 
and Louisville being less than the rate from Cincinnati, the 
rates from Louisville to the southern destinations generally 
being 3^ cents less than the rates from Cincinnati. Lexington 
takes the same rates as Louisville. By shipping therefore, 
from Parkersburg to Lexington at the same rate that prevailed 
from Marif tta to Cincinnati the Parkersburgh refiner had a 
rate from the Lexington junction into the South of 3^ cents 
less than a shipment from Marietta by way of Cincinnati 
would be required to pay. Why it was, if Marietta 
and Parkersburg commonly took the same rates, the 
nine cent rate from Parkersburg to Lexington was not 
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made to applj to Marietta, does not appear. They 
are fourteen miles apart and the route from Marietta to 
Lexington would be by way of Parkersburg, and necessarily 
involve this haul and a bridge toll. The man in charge of the 
traffic of the Standard knew of no reason why the Marietta 
refiner should not have had this rate if he had asked for it, 
(Vol. 14, p. 1733) ; an d while it is averred in the petition that 
the independent refiners at Marietta have repeatedly protested 
to the railroads and made complaints to public officials and 
others, of these supposed discriminations, without being able 
to obtain redress therefrom (Pet. 149), no one ap- 
peared to testify that he had ever made any protest in this 
regard. If the Standard's refinery at Parkersburg, south of 
the Ohio Kiver, shipped only fifty-two cars a year into the 
Southern states, it would seem very likely that the refiners 
north of the Eiver at Marietta, had no occasion to use the 
rates into that territory, and that the whole matter is merely 
an academic question about rates which no one ever used, in- 
quired of, or cared anything about. 



VII. 

Supposed discriminations in California. 

The petition avers, division XIX, pages 149 to 153, that 
for the period of five years, from 1901 to 1906, the Southern 
Pacific Eailway Company and the Atchison, Topeka & Santa 
Fe Eailway Company and the San Pedro, Los Angeles and 
Salt Lake Eailway granted to the Standard on shipments of 
crude oil and its products sundry rebates, secret rates and 
concessions from published tariff rates and discriminatory 
rates against competitors of the Standard ; that while the 
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Government is unable to state all of such concessions, rebates 
and special rates, a list is given of thirty-two different points 
in the State of California between which such supposed rates 
were used by the Southern Pacific Company and twenty- six dif- 
ferent points between which such supposed secret rates were 
used by the Santa Fe Eailway ; that while some like conces- 
sions were granted to other producers and sellers of crude 
oil, the principal ones were to the Standard and the Associ- 
ated Oil Company, which last named company worked in har- 
mony with the Standard ; that by reason of such secret rates, 
rebates and discriminations the Standard has to a 
large extent monopolized and controlled the petro- 
leum oil business on the Pacific Coast and states 
adjacent thereto ; that while many of such secret rates 
and rebates were for tranportation nominally within 
the State of California, some of the concessions were granted 
on shipments extending beyond the State of California. 

From this mountain of averment we have two very small 
molehills of proof. It is not shown that there ever was such 
a company as the Associated Oil Company, or that it ever 
worked in harmony with the Standard. It is not shown that 
the Standard ever received any secret rebates or concessions 
from, or made any shipments even, over the Southern Pacific 
Eailway. It appears that the Standard voluntarily turned 
over to the Bureau of Corporations claims for overcharge 
which had been allowed and paid by the Santa Fe Eailroad. 
The testimony of the investigators who examined these claims 
tends to show that from April 4th, 1904, to January 27th, 
19U5, that is, during a period of less than ten months instead 
of over a period of five years, as averred in the petition, the 
Santa Fe Eailroad paid certain claims for overcharge on ship- 
ments made from Eedondo, Cal., to Los Angeles, Cal, and to 
San Diego, Cal., that is, on shipments to two different points 
on one railroad within the State, instead of to forty-three 
different points on two railroads as averred in the petition. 
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It is also shown that two of the cars on which a claim for 
overcharge was allowed were destined to points in Arizona. 
The total overcharge so testified to was $4,491-99 (Pet. Ex. 
670, Vol. 10, p. 1741) on shipments to Los Angeles and 
$6,869.22 on shipments to San Diego (Vol. 5, p. 2085). 

The extent to which the obtaining of these claims had 
enabled the Standard to monopolize the petroleum business in 
California is shown by Deft's Ex. 284, (Vol. 19, p. 683), which 
shows the amount of crude oil purchased and produced by the 
Standard in the state of California during a period of several 
years, the total production in that state according to the State 
Mining Bureau, and the oil produced by the Pacific Coast Oil 
Company and tlie Standard Oil Company. From this it ap- 
pears that in the year 1904, or during the time of the transac- 
tions in question, the total amount of such oil produced and 
purchased by the Standard in California was 9,471,542 barrels, 
that the total production in the state during the same time 
was 29,736,003 barrels. That is, the business of the Standard 
in the state of California during the year in question was 
about 24% of the total oil business. If, however, we assume 
that a gallon of crude oil was equal to 7f pounds, and that a 
barrel of crude contained 42 gallons or about 325 pounds, we 
may then readily compute the average rate per hundred weight 
of the so-called secret rates on page 151 of the petition, 
although it is not shown, except in the two instances below 
specified, that they were ever used. This average amounts to 
about 5c. per 100 pounds, as the average of the forty-three rates 
there shown. This rate applied to all of the crude oil produced 
and purchased by the Standard, according to Exhibit 284 
(Vol. 19, p. 688), would give something like $1,500,000., paid 
by the Standard in that year for freight in California. But 
inasmuch as the Standard had a pipe line through which a 
great deal of this crude was of course handled, of which the 
refined products only were subsequently transported by rail, it 
would be fair to assume that the defendant's freight charges in 
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the traBsportation of these petroleum products to California in 
that year were not less than $1,000,000. That is to say, the 
allowance in connection with all of the freight business, both 
state and interstate, in that year of claims for overchage, 
amounting to $11,361.21 out of a total freight business of over 
a million dollars, was such, according to the contention of the 
Government, as to give the Standard a monopoly of the oil 
business. It will be noted, however, that all of this was state 
business upon which the Standard might lawfully use the rates 
quoted it by the railroad, except two cars. The waybill of 
one of these cars is in evidence as Pet. Ex. 668 (Vol. 10, p. 
1740). This shows a weight of 47,662 pounds of fuel oil, which 
at 320 pounds to the barrel would equal 148 barrels. The 
overcharge paid on this car was 2^ cents per barrel, or $3.70. 
If we assume that the other car was of the same weight, we 
have a total overcharge on interstate shipments of $7.40, in 
a total business of something over a million dollars. Inas- 
much as this seven dollar and forty cent overcharge did not 
enable the Standard to do more than twenty-four per cent of 
the oil business, it would seem that the averment of the petition 
that rebates, concessions and discriminatory rates had enabled 
the Standard to a very large extent to monopolize and 
obtain control of the business of refining and selling petroleum 
products on the Pacific Coast and states adjacent thereto, has 
not been sustainded. 

Explanation of the Ovebcuarge Claims Allowed on Ship- 
ments PROM E.ED0ND0. 
It appears that the Standard has a refinery at Eichmond, 
near San Francisco, to which it transports oil by pipelines 
from the Kern Eiver and Coalinga oil fields in Central Cali- 
fornia. Eodondo is the seaport of Los Angeles and some 
twenty miles off the main line of the Santa Fe. The Standard 
appears to have commenced making bulk boat shipments to 
Eedondo in April or May, 1904. There was in effect at that 
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time a tariff which named rates between a large number of 
points in California and also some rates between points in 
California and points in Arizona. This tariff was, therefore, 
filed with the Interstate Commerce Commission. It names a 
rate between Eodondo and Los Angeles of ten cents per barrel, 
and between Eodondo and San Diego $2.60 per ton. On Sep- 
tember 18th, 1904, the Santa Fe appears to have issued a state 
rate from Eodondo to Los Angeles of 7^ cents per barrel (Pet. 
Ex. 669, vol. 10, p. 1741). Inasmuch as oil was at that time 
and still is produced and refined at Los Angeles in large quan- 
tities, it is evident that the Standard could not undertake to 
market the product of this Eichmond refinery at Los Angeles 
unless it had very low rates of transportation. These it could 
secure in the first instance by bulk boat shipments to Eodondo ; 
and for the transportation from Eodondo to Los Angeles mani- 
festly the railroads must either treat the matter practically as 
a switching charge or a pipe line might be constructed. The 
commonest business sagacity suggests that no one would 
undertake to transport oil from Eichmond to Los Angeles 
by bulk boat via Eodondo, without first having a 
rate quoted by the railroad that would enable him 
to reach Los Angeles at a figure that would make 
possible competition with the oil produced there. It is 
evident, therefore, that when these bulk boat shipments first 
began, a rate must have been agreed upon between the railroad 
and the shipper. Inasmuch as that rate was between two points 
in the same State the railroad could cover it by such tariff as 
it saw fit, or if it pleased, need not cover it by any tariff at all, 
as it was merely State business and there was no State law 
specifying how rates should be published, and if shipments 
were offered, and made and billed by the local agent at a 
higher rate, a claim for overcharge would naturally be made, 
and would, of course, be paid. 

With regard to the two cars that were shipped from 
Eedondo to Los Angeles upon which such a claim was 
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allowed and wliich were destined to points in Arizona, these 
cars both went to points on the Southern Pacific Eailway. 
The waybill of one of these cars, which is in evidence (Pet. Ex. 
668, Vol. 10, p. 1740) shows a shipment subsequent to the date 
that this tariff was issued. The testimony does not show 
the date that the other car was shipped. This railroad, there- 
fore, appears to have merely followed the practice already re- 
ferred to and universal among railroads at that time, of giving 
the shipper the benefit of the lowest combination that could 
be made and of using unfiled State rates when available to 
make such combination. The use of the sum of the locals 
was inevitable, for it appears that there were no through rates 
from Redondo to points on the Southern Pacific Bailway in 
Arizona, these roads having no joint tariffs naming rates from 
points on the Santa Fe in California to points on the Southern 
Pacific Eailway in Arizona. (Vol. 17, p. 3665). Several of the 
men with long railroad experience already referred to who testi- 
fied with regard to other tariffs, were shown the tariff naming the 
rate which the Standard used, and also the tariff upon which 
the Government relies, and they all stated that they would 
have quoted and used the unfiled State rate upon the ship- 
ments in question, believing it to be the lawful tariff rate, and 
that if a shipment had moved at a higher rate and a claim for 
overcharge had been made, it would have unquestionably been 
allowed (Vol. 14, p. 2050 ; Vol. 15, pp. 2097, 2153, 2188). 

The witness Schubert, for example, being shown all of the 
tariffs naming rates between these points, testified : 

" A. I would apply the 7^ cent rate from Eedondo to Los 
Angeles whether destined there locally or destined beyond. 

" Q. If the agent at Los Angeles had collected ten cents 
per barrel or a higher rate than 7^ cents per barrel and there- 
after within a reasonable time a shipper had made a claim for 
overcharge would you have authorized the allowance for such 
claim ? 

"A. I would" (Vol. 15, p. 2188). 

With regard to the shipments from Eedondo to San Diego 
upon which claims for overcharge were allowed it is likewise 



484 

evident that of course no one would have undertaken to con- 
tinue a bulk boat shipment from Eichmond to Eedondo, thence 
by rail from Eedondo to San Diego, when the bulk boat could 
have gone on to San Diego at a merely nominal expense, with- 
out having first arranged for a rate suflBciently low, to move 
the traffic in competition with the water transportation. These 
two points were in the same state, the railroad might lawfully 
move traflBc on such tariff as it pleased or on no tariff at all, 
and the shipper might lawfully use such rates as the railroad 
saw fit to make it. If the Santa Fe saw fit to make these 
shipments without any tariff, that was a matter with which 
the shipper had no concern. If the railroad had quoted it a 
rate and had then charged a higher one a claim for overcharge 
would of course be made and paid. There was nothing illegal 
in the shipper getting and using such rate as it could secure, 
there being no State law to the contrary. 



VIII. 

Alleged Hate Discriminations in Kansas. 

It is averred in the petition, division XIV, p. 130, that the 
Kansas oil fields began to produce about the year 1900 and 
that at that time the Standard constructed a refinery at 
Neodesha in Southeastern Kansas ; that four years later the 
Standard constructed another refinery at Sugar Creek near 
Kansas City, and had constructed pipe lines from the produc- 
ing fields to Neodesha and also to the refinery at Sugar Creek ; 
that prior to the construction of the Sugar Creek refinery the 
rate on crude oil from the Kansas oil fields to Kansas City 
was ten cents per 100 pounds and to St. Louis fifteen cents 
per 100 pounds ; that contemporaneously with the opening of 
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the pipe line to Sugar Creek and witli the completion of that 
refinery the railroads in conspiracy with the Standard in- 
creased the rates from the producing fields in Kansas to seven- 
teen cents to Kansas City and 22 cents to St. Louis, which 
made it impossible for independent producers to ship crude oil 
to Kansas City and St. Louis for fuel purposes in competition 
with the Standard ; that prior to this time the railways had 
placed an additional burden upon the independent producer by 
raising the arbitrary weight per gallon of crude oil from 6.4 lbs., 
to 7.4 lbs., while the arbitrary weight of 6.4 was still applied 
upon shipments of fuel oil although that weighs more than 
crude oil ; that these changes in rates and arbitrary weights 
made it impossible for independent producers to compete with 
the Standard in the markets in Kansas City and St. Louis and 
all other tributary territory, whereby the Standard secured a 
monopoly of the fuel oil business in that territory. 

There are also various allegations as to specific rates with 
respect to which no proof has been offered and which the court 
may, therefore, exclude from its consideration. 

Explanation of the Changes in Bates. 

Fred A. Leland, at present Chairman of the Southwestern 
Tariff Committee, an association of the Southwestern rail- 
roads, was assistant general freight agent of the Missouri, 
Kansas & Texas Eailway, located at St. Louis in the year 1904. 
His explanation of the increase in rates is found upon pages 
2212 to 2214, Vol. 15, of the record and is substantially as 
follows : 

The roads principally interested in this change were 
the M. K. & T., with which Mr. Leland was connected, the 
Frisco, Missouri Pacific and Santa Fe. Prior to the devel- 
opment of crude oil in Kansas, which became quite pro- 
nounced in 1902, there had been some little production 
in the neighborhood of Neodesha, where a small refinery 
had been operated which disposed of a limited amount of 
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products, in the shape of naphtha, in St. Louis and in two or 
three places in Kansas. There was also some movement of 
crude oil from the same shipping point, Neodesha, to St. Louis. 
The rate had been published for a number of years as applying 
" on oil, crude petroleum, naphtha, carloads, minimum weight 
30,000 in barrels and capacity of tank in tank cars ", of fifteen 
cents per 100 pounds to St. Louis. When the development of 
oil became pronounced in the Kansas district the refinery at 
Neodesha (Standard) increased its capacity with a view of re- 
fining a larger amount of crude and making other products 
than naphtha, and in 1904 the representatives of this refinery 
asked the railroads leading to St. Louis if this rate of 15 cents 
on crude oil and naphtha could be extended to apply on all 
productions of petroleum and for a reduction in minimum 
weight from 30,000 lbs. to 24,000 lbs. 

It will be noted that the language of the tariff above 
quoted specifying the products upon which this rate was 
supposed to apply, contains a latent ambiguity. While 
as first read it might be thought to undoubtedly include 
all kinds of oil, as it specifies that it applies on oil, 
if we consider that the tariff clerk in constructing the 
tarifl' would want to so specify the articles upon which 
this rate was made as to have them alphabetically indexed 
under the heading " Oil " and even though he were making a 
rate only on crude petroleum and naphtha would first use the 
word " oil " and then specify these particular kinds of oil as 
the only kinds of oil upon which the rate would apply, the 
railroad might take the position that the tariff was intended 
to apply only upon crude petroleum and naphtha. Out of this 
ambiguity apparently, and a desire on the part of the traffic 
officials of the Standard which operated the Neodesha refinery, 
to have no doubt about it, arose a request for an amendment 
to the tariff so specifying the products that there could be no 
question as to whether it included all products of petroleum. 
The proposition to have the tariff so read that it would un- 
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questionably include the various products of petroleum was 
submitted to the railroads that were members of the Trans- 
Missouri Committee and there were a number of conferences 
among the representatives of the interested lines, and also 
representatives of the Standard who had applied for the 
amendment to the tariff. The railroads did not look with 
favor upon the proposition to reduce the rate from fifth class 
which they contended then applied on the other products of 
petroleum than naphtha, and which was 38 cents from 
Neodesha to St. Louis, to 15 cents, and they were not 
willing to make a rate from Neodesha on petroleum oil 
to St. Louis which would be less than the rate from 
Kansas City, an intermediate point via some Hues, to St. 
Louis, the rate from Kansas City being then the regular fifth 
class rate of twenty-two cents. The roads felt that it would 
be a bad policy to inaugurate a rate-making practice of hav- 
ing a rate from Neodesha, or Southeastern Kansas, to St. 
Louis that was lower than the rate between St. Louis and 
Kansas City ; that such a practice would tend to break down 
the rates on other commodities and naturally affect the rates 
between Kansas City and St. Louis. The Kansas City- 
St. Louis between river rate is an important factor in the rates 
on all shipments passing through these gateways ; and any 
change that lowered this inter-river rate would tend to pull 
down the whole rate structure on such traffic. The roads did 
realize, however, that the manner in which the rate on crude 
oil and naphtha was published left the tariff susceptible to 
the construction that it applied on all kinds of petroleum 
products ; and it was thought desirable to put in a rate that 
would be applicable to all petroleum products and would not 
be misunderstood. The lowest rate that they were willing to 
make under these circumstances was the Kansas City-St. Louis 
rate of twenty-two cents, and that rate after conference 
between the lines was finally decided upon, in May or June, 
1904, and published ; but, as the Kansas law requires a sixty 
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days' notice of change in rates, the new rates did not become 
effective till August 15, 1904. As the rate had previously 
been fifteen cents from Neodesha to St. Louis, this made an 
increase in the rate of seven cents and a corresponding in- 
crease in the previous rate of ten cents from Neodesha to 
Kansas City was made, increasing that rate to seven- 
teen cents. There were also rates to various places 
in Kansas which had been put in effect in 
previous years, covering erratic movements ; these rates were 
at the same time revised and made consistent with the other 
increases then put in effect by being raised to the fifth class 
figures wherever practicable, not, however, exceeding the in- 
crease of seven cents. All of this revision and change of rates 
was directly the result of the application of the Standard for 
the privilege to use the fifteen cent rate on all petroleum oil 
products and the changes made were on the basis of the lowest 
rate that the railroads felt could be consistently made from 
that territory via Kansas City to St. Louis. Subsequently the 
Kansas legislature established a maximum mileage scale of 
freight rates that had the effect of reducing the rate from 
Neodesha to Kansas City, Mo. to lOc, applicable to all the 
products of petroleum. 

Prior to this time, generally speaking the rates on oil from 
Neodesha and Kansas fields were merely the fifth class rates ; 
the only movement, however, was a movement to some of the 
larger cities of crude oil and a certain quantity of naphtha oil 
to St. Louis and one or two of the largest towns, such as 
Wichita, Anthony, and probably Topeka ; rates to these points 
had been put in with no system at all ; they were not relatively 
adjusted ; they did not show the same amount less than the 
fifth class rate to each place ; they were not in any respect 
systematic rates. A rate of fifteen cents to St. Louis was an 
exceedingly low one. When the production of such products in 
that territory became large and there was a considerable 
movement, and the attention of the officials of different rail- 
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roads had been called to the situation, they made these changes, 
in order to put the rates upon what they considered a con- 
sistent basis. 

In regard to the connection of the Standard with the 
transaction, instead of the change being brought about 
at the request of the Standard, as the Government alleges, it 
was brought about over the protest of the Standard. Mr. 
Leland's testimony in that regard is as follows : 

" Q. Did any representative of the Standard Oil Company 
suggest or acquiese in this increasce of rates ? 

" A. No sir, the representatives of the Standard Oil Com- 
pany asked for a reduction in the rates and for the reasons 
that I explained the reduction was not believed to be proper 
by the railroads, and the Standard Oil Company protested and 
continued to protest against the probable advance of 7 cents 
to St. Louis and Kansas City. 

" Q. This increase, then, to which you have testified, was 
made by the railroads as a matter of railroad policy and not at 
the instance of any shipper ? 

" A. It certainly was not made at the instance of any ship- 
per, and it was made as a measure of protection, you might 
say, to the railroads. They had had rates in there in effect 
from Neodesha which had been used in a small way which 
certainly were not proper rates to cover a large movement 
from a large field like the Kansas production. 

" Q. The increase, then, was over the protest of the Stand- 
ard Oil representatives and not at their request ? 

" A. It was over the protest of the Standard Oil repre- 
sentatives and immediately followed a request from them for a 
reduction." (Vol. 15, p. 2214). 

Mr. Leland also produced from the files of the M. K. & T. 
Bailroad a memorandum written him by the general freight 
agent of the road at the time of this increase, which is 
in evidence as Deft's Ex. 196 (Vol. 19, p. 572), and which con- 
firms his testimony that Mr. Bogardus who was in charge of 
trafiBc of the Neodesha refinery had protested against the in- 
crease in rates. 

Change in Arbiteaey Weight peb Gallon. 

Prior to the production of crude oil in the mid-continent 
field, the average actual weight of all the refined oil products 
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of the Pennsylvania and Ohio crude, as well as of such crude 
itself, was about 6.4 lbs. per gallon, and that amount was arbi- 
trarily fixed as the weight of such products by the classifica- 
tions in use by all the railroads in the United States. The pro- 
duction of crude in the mid-continent, Texas, and California 
fields, however, brought about a new condition in that the 
crude from these fields contains less gasoline and more of the 
heavier products and weighs considerably more than 6.4 lbs. 
per gallon. The roads met this new condition by first 
changing the weight on western crude from 6.4 lbs. to 7.4 lbs. 
per gallon. 

"With regard to the change in arbitrary weight per gallon, 
Mr. Leland's explanation (Vol. 15, pp. 2214-16) is in substance 
as follows : 

Prior to 1902 the Western Classification, which applies in 
the territory West of the Mississippi Biver, provided for an 
estimated weight on petroleum oil products of 6.4 pounds per 
gallon, which was supposed to represent the average actual 
weight of all such products. At the time this figure was ar- 
rived at there was no production of crude oil of any conse- 
quence in the territory in which this classification applies. 
When oil was discovered in the State of Texas and began to 
be produced in considerable quantities, it was found that the 
easiest market in that State was the fuel trade. When 
the Texas Railroad Commission provided certain rates on 
carload movements of crude oil, the Western Classification 
weight basis applied to movements at the Texas Commission 
rates. The crude oil actually weighed, however, a greal deal 
more than 6.4 pounds per gallon, and in fact a little more 
than 7.4. The railroads were naturally anxious, having been 
forced to apply a low scale of rates, to at least get revenue 
on the actual weight of the commodity moved ; they asked the 
Texas Commission to permit them to assess charges on the 
basis of the actual weight, or in the neighborhood of 7.4 
pounds per gallon. The Commission denied the request be- 
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cause primarily that was the weight that was generally effec- 
tive and was used in all the Western Classification territory, 
including Texas. The effort of the Texas lines was then 
directed to securing an advance in estimaied weight in the 
Western Classification territory generally, and that resulted in 
a request upon the superintendent of the Western Weighing 
Association to make certain tests as to the actual weight of 
petroleum oil products and crude oil. After these tests had 
been made and the results obtained the Western Classification 
Committee decided to take crude oil out of the list of pro- 
ducts on which the 6.4 pounds weight applied. While they 
continued that arbitrary weight on the products of petroleum, 
including the lighter oils, they made the arbitrary weight of 
crude oil 7.4 pounds per gallon. This in turn affected the 
weights on the movement from Texas and from Kansas and 
Oklahoma. 

With respect to the connection of the Standard Oil Com- 
pany with this change in the arbitrary weight Mr. Leland's 
testimony is as follows : 

" Q. Did the Standard Oil Company or any of its repre- 
sentatives have anything to do with that increase ? 

" A. They had nothing to do with the increase. They ap- 
peared before the Western Classification Committee and also 
talked with a number of the railroad companies, protesting 
against the increase." (Vol. 15, p. 2215.) 

It also appears in connection with the matter of the arbi- 
trary weight per gallon, that naphtha and gasoline weigh a 
good deal less than 6.4 pounds per gallon but that fuel oil, 
which is also a product of the refinery, weighs more, the aver- 
age, however, of all of the refined products of petroleum 
being about 6.4, which was fixed upon as being the exact aver- 
age of the actual weight of all the products. As applied, 
therefore, to a refiner that was shipping all of these products 
and paying for 6.4 pounds per gallon upon his naphtha and 
gasoline, even though they weighed a good deal less, it is fair 
that he should have the advantage of the extra weight on the 
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heavier products, to compensate. With regard, however, to a 
shipper who was shipping only crude oil, which actually 
weighed 7.4 pounds per gallon or more, it is equally fair that 
he should pay on the actual weight of tbe products which he 
ships, as the refiner does in effect by paying the same average 
weight upon all of the products. Now, if in a practical ap- 
plication of this it works against the man who ships only 
crude oil in competition with the fuel oil which is shipped 
at 6.4 pounds per gallon, that certainly is not the fault of the 
refiner, who is to be in no way blamed because the railroads 
see fit to make the shipper of crude oil pay for the actual 
weight of the freight he ships, as does the refiner. 



IX. 

Explanation of absence of throngli oil rates 
from Eastern refining points to TTpper Mississippi 
River crossings. 

It is averred in the petition, division XVI, page 135, that 
for many years the territory including the states of Iowa, 
Wisconsin, Minnesota, North and South Dakota, Nebraska 
and part of Montana and southwestern Illinois, has been sup- 
plied principally from the Whiting refinery. This allegation 
is denied in the answer, and there is absolutely no evidence in 
the record with regard to it. 

The Government also contends that prior to the establish- 
ment of the Whiting refinery the roads leading from Western 
Pennsylvania and Ohio refining points to Chicago and Peoria 
gateways and the roads leading west from these gateways to 
the upper Mississippi River crossings as far north as 
Dubuque, Iowa, made through rates to such Mississippi River 
points, and after the completion of the Whiting refinery the 
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railroads west of Chicago and Peoria refused to continue such 
through rates on petroleum and its products while they con- 
tinued to make through rates on other commodities, and that 
such refusal to make through rates was at the instance of the 
Standard. 

The Government's proofs are deceptive in showing merely 
that there were through rates in effect in 1888, thus 
leaving it to be inferred that such rates had prevailed for a long 
time prior thereto, the fact being that there were no through 
rates whatsoever from such eastern refining points prior to 
1887, except some through rates to Central and Southern Il- 
linois points (Vol. 15, p. 2206). The taking out of the through 
rates, therefore, in 1889, left the matter of oil rates in the same 
condition it had always been in, with the exception of the two 
years previous. 

The rates from Central Freight Association territory 
to the Upper Mississippi Eiver crossings were originally 
the result of an agreement between the C. F. A. lines and 
the Illinois lines through their representatives direct, there 
being no association at the time the rates were established 
within the borders of Illinois. The lines individually repre- 
senting their several interests, conferred with the C. F. A. 
lines and established pro-rating arrangements. The roads 
leading from Eastern refining points to Chicago and Peoria 
gateways are generally speaking, different roads from those 
leading from such gateways to the Mississippi, with perhaps 
the single exception of the Wabash Railroad, which has a 
through line from Buffalo, Pittsburgh and Toledo to Hannibal 
and Quincy (Vol. 15, p. 2206). 

The roads leading to the upper Mississippi River cross- 
ings in 1889 were, generally speaking, the Chicago, Burlington 
& Quincy at Burlington and in connection with the Eock 
Island, the Burlington, Cedar Rapids and Northern, now a part 
of the Rock Island, the Illinois Central in connection with the 
roads east of Peoria and in connection with the roads from 
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Chicago and Peoria like the Kock Island and the Alton ; the 
Wabash from Chicago to the Mississippi Kiver, and to the 
upper river crossings the Northwestern, Chicago, Milwaukee 
& St. Paul, the Great Western and the Illinois Central. An 
explanation of what through rates were put in, how they came 
to be made and upon what commodities, and the general rail- 
road policy which resulted in these rates, was made by Edward 
B. Boyd, who was at that time general freight agent of the 
Chicago, Eock Island & Pacific Eailroad. This explanation 
is as follows : 

" A. Prior to the interstate law in 1887 certain railroads, 
like the Burlington, as I recall, carried in connection with the 
railroads east of Chicago, joint rates into the interior of Illi- 
nois as against direct competition of the eastern roads, the 
Pennsylvania System, the Big Four, etc. The C. B. & Q. at 
that time found this competition as far north as Burlington 
and Keokuk, and by the T. P. & W. and the Wabash. South 
of that line they carried the rates. Now I am speaking from 
memory, as I recall it, it was on and south of their main line 
to Burlington. Prom time to time rates were put into Bur- 
lington, and it caused more or less confusion, from the fact 
that Burlington and also Keokuk (the same thing) being in the 
state of Iowa, was accessible to the Iowa Distance Tariff scale 
of rates, and that the through charge from the East into Bur- 
lington and Keokuk, and the rates from Burlington and 
Keokuk under the Iowa scale out, operated adversely to the 
interests of the jobbers at points on the Mississippi River 
farther north, who had to pay the rate in and out 
of Chicago to their jobbing centres, and then again, the 
Iowa Distance Tariff out from there, the three rates 
combined being in excess of the rate from the East direct 
to Burlington and from Burlington out, and the same way 
from Keokuk. Various devices were resorted to to equalize 
first by carrying the scale of arbitraries from the Peoria base 
line ; for instance, on the Rock Island, the station was Bureau, 
which arbitraries represented the difference between the rate 
from the East to Peoria and the rate from the East to Bur- 
lington, thereby practically making the upper river crosings, 
Rock Island, Davenport, Moline, and Muscatine, the aggre- 
gate rate, or rates in the aggregate, equal to the rate to Bur- 
lington and Keokuk ; and with their accessibility to the Iowa 
Distance Tariff out, this practically gave them an equal show. 
This naturally created opposition upon the part of the lines 
farther north, like the Milwaukee, the Northwestern, and the 
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Illinois Central, and later on the Great Western and the C. B. 
& N. came into the field ; because Dubuque and Clinton and 
Savannah, more or less in the jobbing interests, had the same 
trouble with respect to Rock Island as Rock Island had with 
respect to Burlington ; and those lines carried the scale 
farther north, up to DulDuque. The result of it was that after 
several conferences the percentage arrangement that is in 
existence today was established from C. F. A. districts, and 
from New York and from Pennsylvania and the entire eastern 
scale, to all upper river crossings, Dubuque and south ; and 
the Iowa Distance Tariff applicable west thereof gave these 
different cities about an equal scale of rates, one with the 
with the other. Prior to that time the rates from the East 
were made on a combination through Chicago, and wherever 
necessary special rates were made from Chicago into the state, 
to the Mississippi River, to enable the jobbers there, in con- 
nection with the rate into Chicago, to get their goods at an 
aggregate charge that enabled them to distribute in competition 
with the the Mississippi River points lower down. Now the 
railroads established those rates as a scale generally speaking. 
They did not make any exceptions. They put in everything. 
Whatever rate was applicable to Burlington and Keokuk was 
carried to the upper River crossings, whether on commodities 
or whether governed by classifications. * * * That was 
about 1887 or 1888. It was all started in what was called the 
famous Oconomowoc meeting. They were some six weeks or 
more in session at Oconomowoc, trying out all the different 
problems that resulted from the operation of the interstate 
law which at that time was rather new, and of course chaotic 
conditions resulted. After that meeting these arrange- 
ments were put in, in response to an understanding arrived 
at at that time, Now, we discovered, after we got set- 
tled in our arrangements, that there were some commo- 
dities that need not have been included within that 
list ; articles that were not handled by jobbers, and 
articles that were in the nature of raw materials. I don't recall 
just what those latter were, but wherever we found that we 
could do away with a pro-rate, which meant that we must take 
on our traffic from Chicago to all of this territory coming from 
the Bast materially less than we got on the local shipments, 
and which was favoring the manufacturer and the jobber east, 
against the jobber and" manufacturer in Chicago, we did away 
with it and cut it out, establishing the sum of the locals 
wherever we could, there being no competition in that terri- 
tory north of the main line of the Rock Island road, which at 
that time was the dividing line, as against anything m the way 
of an eastern road, as no rails extended in that district except 
the western roads exclusively." 
(Vol. 15, p. 2207.) 
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This witness also testified that there were no oil jobbers at 
these Mississippi Kiver crossings asking for through rates ; 
that the roads got more revenue from using the sum of the 
locals on the oil traffic than they would have gotten had they 
prorated, and that the taking out of the through rates on 
petroleum took place more than a year before the completion 
of the Whiting refinery and that the construction of the 
Whiting refinery had nothing whatever to do with the taking 
out of the rates (Vol. 15, p. 2209). 

It also appears that oil was not the only commodity as to 
which the roads subsequently decided not to make through 
rates. That such through rates were taken out with regard to 
salt (Vol. 15, p. 2211) ; also that there were no through rates 
on coal (Vol. 4, p. 1762). These two other commodities, 
therefore, salt and coal, that are both shipped in large quanti- 
ties, were in exactly the same position with regard to the want 
of through rates as were petroleum and its products. 

This explanation by Mr. Boyd clearly establishes that the 
mere fact that there were no through rates on petroleum and 
its products, was something for which the Standard can be 
considered in no way responsible. There is absolutely 
no evidence tending to show that it was responsible 
except the inference which the Government seeks to 
draw from the mere fact that there were no through 
rates and that the Whiting refinery is so located that it was 
not affected by the want of through rates. The condition 
which prevailed was the natural result of the railroads taking 
advantage of a situation that enabled them to get more revenue 
than they would have secured had they made through rates. 

It further appears that all that was necessary to secure 
such through rates was for the matter to be properly agitated. 
Mr. Botlz testifies that he took up the question of securing 
such through rates in April, 1906, with such effect that the 
Rock Island road put in through rates on July 13th following, 
and that on July 24th action was taken by all the trunk lines, 
resulting in through rates (Vol. 5, p. 2044). 
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X. 



£xplanation of Absence of Through Rates from 
Central and Eastern Refining Points to the 
Pacific Coast. 

It also appears that for a long time the railroads have made 
through rates on various commodities to the Pacific Coast 
and have applied the same rate to Chicago and all points east 
thereof. On March 2nd, 1891, the petroleum oil rate to Pacific 
Coast points was $1.25 per 100 pounds and applied from 
Chicago, Toledo, Cleveland and Pittsburgh (Pet. Ex. 587, Vol. 
10, p. 1564). On that date a material reduction was made in 
the rates, those from Pittsburgh and Cleveland being reduced 
to 96 cents per 100 pounds, the rate from Toledo to 87^ cents 
per 100 pounds and the rate from Chicago to 78^ cents per 100 
pounds. Through rates of these amounts continued to be 
made until July, 1894, when such rates were taken out, and 
the rates thereafter became the sum of the locals to and from 
Chicago, thus making the same rate of 78^ cents in effect from 
Chicago, a rate of 88|^ cents from Toledo, 91 cents from Cleve- 
land, or five cents less than the through rate that had previ- 
ously prevailed, while the same through rate that had previ- 
ously prevailed continued in effect from Pittsburgh. 

It is the contention of the Government that because Whit- 
ing, which is the farthest west of any of these refining points, 
is so located that it had the greatest advantage in the change 
of these rates, that therefore the Standard must have been re- 
sponsible for the change. There is no evidence in the record 
to show that the Standard had anything to do with it, the only 
direct evidence on the subject being that it had nothing what- 
soever to do with the change (Vol. 14, p. 1819) ; by a like line 
of reasoning, the fact that the Toledo refinery received about 
half as much benefit from this change in rates as did the 
Whiting refinery, it might be urged that the Toledo refinery 
was responsible for at least one-third of the change. 
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It also appears that what the railroads saw fit to do, in 
1894, in the way of taking out through rates on petroleum oil, 
"they did a little later in 1899, with regard to all other oils, viz. : 
castor oil, cocoanut oil, corn oil, rubber oil, cottonseed oil, 
rape seed oil, dead oil, kalon oil, lard oil, linseed oil, neatsfoot 
oil, resin or Y oil and tallow oil, that is the commodities gen- 
erally that are shipped in tank cars (Vol. 14, p. 1823). 

With regard to the statement of the Government's witness 
that on practically all other commodities the same through 
rate applied from Chicago and St. Louis and all points 
east thereof, the Government are shown to have been 
mistaken. Deft.'s Ex. 184 (Vol. 19, p. 549) gives a list of 
commodities other than oils upon which no through rates 
were made. This list includes flake malt, coke, malt and 
empty drums returned. 

Whatever, therefore, caused the railroads to fail to make 
through rates on petroleum oil from eastern refining points to 
the Pacific Coast, seems to have caused them to also discon- 
tinue through rates on the other kinds of oil mentioned, a 
little later, and also seems to have caused them to refuse to 
make through rates upon various other commodities. 

In August, 1906, the same Mr. Boltz, as previously referred 
to, took up with the transcontinental roads the matter of 
through rates from eastern refining points to the Pacific Coast, 
with the result that in May, 1907, through rates were put in 
which increased the rate from Chicago of 78^ cents to 90 cents 
and applied the same rate to all points east of Chicago, which 
had the effect of leaving the rate from Toledo the same as it 
was, giving to Cleveland a rate two cents less than that which 
previously pi availed and to Pittsburgh a rate 4:^ cents less 
than that which had previously prevailed. The change from 
78J cents, however, to 90 cents was not confined to Chi- 
cago, but applied generally to all Chicago common points, 
Mississippi Eiver common points, Missouri Eiver common 
points, and Texas common points, thus including all the 
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midcontinent oil producicg fields and refineries. The 
net effect of this increase, therefore, while it gives 
the Cleveland refiner a rate two cents less than he had before 
and the Pittsburgh refiner a slightly less rate, but leaves the 
Toledo refiner with the same rate, is to compel the California 
consumer to pay 11^ cents per 100 pounds, or about three- 
quarters of a cent a gallon more for any oil produced in 
midcontinent fields than the same would have cost him 
prior to this change. In view of the fact that California 
itself has now become so large a producer of petroleum 
oil it is apparent, therefore, that all that Mr. Boltz 
accomplished was to give to the California refiners more 
complete control of the petroleum business on the Pacific 
Coast than they had before enjoyed. 

The various railroads in the country have for many years 
paid a mileage of three-quarters of a cent a mile loaded 
and empty on the movements of tank cars that they did 
not own. The transcontinental tariffs, however, provided 
that on shipments of petroleum to the Pacific Coast, if the 
car was returned empty there would be a charge of $105. 
In the readjustment brought about by Mr. Boltz in 1907 
this return tank car charge was done away with. Because of 
this, he testified, there was a saving of twenty cents per 
100 pounds on tank car shipments (Vol. 5, p. 2050). 
While this is theoretically true, practically it was of 
no effect. In the first place there was some east bound move- 
ment of liquid freight and if a return load was obtained the 
car earned mileage coming back instead of paying the $105 
charge (Vol. 14, p. 1826). In the second place, if the ship- 
ment was made in a combination box and tank car, so con- 
structed that the car was capable of bringing back a load, thus 
saving the railroad the long, empty haul, the $105 
charge was not made. While perhaps the Standard had more 
of such combination box and tank cars than any other shipper, 
there were other shippers who had such cars (Vol. 14, p. 1826), 



500 

and any shipper who cared to make use of cars which would 
save the railroad the long, empty haul, avoided this return 
charge on empty cars. Of course no one who had shipments 
to make would make them in such a way that he was handi- 
capped to the extent of twenty cents per 100 pounds. The $105 
return charge, therefore, was practically of no effect. 

Not only is there no evidence to indicate that the Standard 
had anything to do with these changes in rates whereby the 
roads did not make through rates from eastern refining points, 
but during all the time they were in effect the Standard un- 
doubtedly made larger shipments at such higher rates than 
anyone else. Deft's Ex. 183 (Vol. 19, p. 548) is a statement 
of the number of carload shipments made by the Standard 
from its eastern refining points to the Pacific Coast during the 
years from 1902 to 1905, inclusive, and shows that during 
those years a total number of 1520 cars shipped from Pitts- 
burgh, Franklin or other Standard Pennsylvania refineries to 
the Pacific Coast at the sum of the local rates of which the 
Government complains. These shipments were all of refined 
petroleum and did not include shipments of railroad or lubri- 
cating oils (Vol. 14, p. 1822). It is a fair inference that the 
Standard was not responsible for rates being high when it 
shipped much more than anyone else under such rates. 



501 



XI. 

No general system of discrimination in favor 
of the Standard sho-w^n and the allegations of con- 
spiracy between Standard ofiGLcials and railroad 
of&cials not sustained. 

Standaed Officials Dieectobs of Raileoads. 

All of the specific instances of alleged illegal or low rates 
used by the Standard, or supposedly high and discriminatory 
rates from independent shipping points, above discussed in 
connection with the allegations of the petition, extending from 
page 110 to 161, are sought to be maintained by the Govern- 
ment for the purpose of sustaining its general allegation that 
there was a conspiracy between the Standard and the various 
railroads of the country, whereby the Standard acquired freight 
rates that constituted a discrimination against its competitors. 
While it is admitted in the pleadings that various of the Stan- 
dard officials are directors of some of the railroads, the only 
direct evidence in the record with regard to the relations of 
officials, or directors, of the Standard is that they have nothing 
whatever to do with freight rates over any railroads. 
(Vol. 14, p. 1841.) There is nothing in the record from which 
it can be even remotely inferred that any of the various per- 
sons named who are directors of railroads, and also interested 
in and associated with the Standard, ever in any way in- 
fluenced or controlled the action of any railroad with respect 
to the rates on petroleum and its products ; and a great many 
of the particular instances of alleged discriminatory rates to 
which the Government refers, were rates over railroads with 
which the various individuals mentioned in the petition are in 
no way connected. A considerable number of the 
railways more peculiarly connected with the several specific 
instances of supposed low or illegal rates are the Chicago & 
Alton Railway, the Chicago, Burlington & Quincy Railroad, the 
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Southern Bailway, the Chicago & Eastern Illinois Railroad, 
the Pennsylvania Eailway, and its division formerly known 
as the Western New York & Pennsylvania Railroad. These 
are not railways in which the various Standard officials or 
owners of stock in the Standard, are in any way connected. 
A very large number of the railways with which these individ- 
uals are shown to be connected, are not railways from which 
it is even alleged that the Standard has ever had or received 
any discriminatory rates. Such railroads are the Wisconsin 
Central, the Chicago, Milwaukee & St. Paul, the Kansas City 
Southern, Frisco, Rook Island, Delaware, Lackawana & West- 
ern, Central New England, the Nickel Plate, Pittsburgh & Lake 
Erie, Florida East Coast, and Rutland Railroad (during the 
period that rates over that road are in question) ; and various 
trans-continental railroads in which the Standard officials are 
alleged to be interested, viz : Union Pacific, Southern Pacific 
and Santa Fe, are in no way connected with the specific in- 
stances of supposed discriminations referred to by the Govern- 
ment, except the one question of alleged discrimination in Pa- 
cific Coast rates, with regard to which we think the Govern- 
ment's contention has been fully answered and which in the 
nature of things could have had little if any effect upon the 
Standard. 

The Standaed is Not Shown to be Responsible for any High 
Rates From Independent Points. 

The Government undertook to show two classes of sup- 
posed discrimination : First, high rates from independent re- 
fining points, and second, low or illegal rates from Standard 
refining or shipping points. 

With regard to the first proposition the Government sought 
to show that the rates from Ohio and Pennsylvania 
refining points to New England were higher than they 
should have been by comparison with the rates used by 
tlie Standard. We have met this by showing that the 
Government was in the first place grievously mistaken as to 
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the facts and in the second place that whatever difference in 
rates may have existed, was the outgrowth of natural condi- 
tions for which the Standard was in no way responsible. The 
Government also contended that the rates from these same 
refining points in Ohio and Pennsylvania into the far South, 
were high in comparison with the rates from Whiting. As to 
this our answer is that the Standard shipped more largely into 
this territory from its other refining and shipping points than 
from Whiting, the point from which the alleged low rates were 
available ; and that whether or not the rates which competing 
railroads may have made to handle a large volume of traflic, 
from a shipping point in one freight rate making territory, are 
high or low, is not to be determined by the rates which other 
railroads may have made to handle a much smaller volume of 
traffic in a different freight rate making territory. The con- 
tention of the Government that the rates to Pacific Coast 
points were such as to be favorable to the Standard in making 
shipments thereto, from its refinery at Whiting, is met by the 
fact that the difference in rate was brought about by natural 
causes, that the Standard made larger shipments, at such sup- 
posedly high rates, from its eastern refining points than any one 
else, and that the same reasons that influenced the railroads 
to make the rates which prevailed with regard to petroleum 
oil, likewise influenced them to make the same rates with 
regard to many other kinds of liquid freight moving in tank 
cars, as well as various other commodities, and that the only 
result accomplished by the so-called independents in effecting 
a change in such rates, as testified to by the witness, Boltz, is to 
increase the cost of all oil purchased by the Pacific Coast 
consumer from eastern refineries about three-fourths of a cent 
a gallon. 

With regard to the supposedly high rates from these 
same refining points to Texas Common points and to upper 
Mississippi Eiver crossings, we have shown with regard to the 
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Texas points, that Government counsel are mistaken as to what 
the rates would have been, if they had been made upon the 
basis for which counsel contends, and that if the rates were 
made as they maintain, they should be made, that no material 
difference in rates would have been effected. With regard to the 
rates to upper Mississippi Eiver crossings, the explanation of the 
railroad ofBcial, in large part responsible for this condition, is 
that the rates which prevailed were the logical and consistent 
basis of rates from a railroad point of view made in the same 
way as are rates between the same points on salt and coal, and 
were determined by the railroads for their own purposes, unin- 
fluenced in any way by the Standard. 

With regard to rates in Central Freight Association terri- 
tory, the Government has pointed out that some rates from 
Whiting to various points in this territory were lower per ton per 
mile than from Toledo, Cleveland and Pittsburg, and seeks to 
condemn the Standard for this situation. We have shown that 
such rates are determined by the rates from such points to the 
Ohio Eiver, and that the direction of that great highway, re- 
sulting in the three principal Ohio Eiver crossings, or gate- 
ways, being about equi-distant from Whiting, gives to each of 
those points the same rates from Chicago andWhiting, while from 
the same cause, the distances to these gateways from Toledo, 
Cleveland, and Pittsburg differ greatly, and produce propor- 
tional differences in rates. The supposed discrimination, 
therefore, of which the Government complains is the result of 
natural causes, and is determiued by the geography of this 
territory. But even if these natural causes did make such dif- 
ferences in rates, the differences were not sufficient to cause 
the traffic to move exclusively from Whiting, and the Standard 
made more shipments into the territory ia question from other 
refining points, at the rates which the Government contend 
were too high, than it made from Whiting. The Government's 
willingness to blame the Standard for what its inexperienced 
investigators did not understand, lead it to conclusions alto- 
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gether erroneous. Our defense in this regard stands wholly 
uncontradicted. 

The most striking characteristic perhaps of the Govern- 
ment's contention with regard to the rates above mentioned 
that they were unreasonably high, is the fact that during all 
the years they have prevailed, it cannot be found that any of 
the independent refiners, considerably more than one hundred 
in number, Deft's. Ex. 277 (Vol. 19, p. 662), have ever complained 
that such rates were high, except Mr. Westgate and Mr. Boltz, 
and F. G. Clarke Company in its petition against the New HaTon 
Bailroad, above referred to. The responsibility for the griev- 
ance of which Mr. Westgate complained, has been assumed in 
large part by the trafiBc official of the New York Central Rail- 
road, whose explanation is that the cause of Mr. Westgate's 
complaint was the fact that the traffic was one of small volume 
into a sparsely settled territory, and because of this fact the 
matter was not attended to through want of a systematic con- 
duct on the part of the railroad of its own business. The 
grievances of which Mr. Boltz complained, were all settled, 
however wisely, after a few months' correspondence and 
agitation with the railroads interested, thus showing quite 
conclusively that all that was needed to remove whatever 
cause of complaint there was, was a little intelligent effort 
and at the same time explaining how the same effort 
on the part of the Standard has been able to secure for it 
whatever advantage in rates it may have had. The Clarke 
Company failed in its endeavor to compel the New Haven 
Road to make through rates, because at that time the Inter- 
state Commerce Commission had no jurisdiction to compel a 
railroad to join in such rates. If this company could have 
shown that the local rates of the New Haven Road were too 
high, then in an appropriate proceeding the Interstate Com- 
merce Commission would have had jurisdiction to prohibit 
the use of such unreasonable rates. No such proceeding was 
instituted. And it is equally striking that, during all of the 
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period in which these supposedly high rates from independent 
refining points, have prevailed, although the Interstate Com- 
merce Commission has at all times been open for complaint as 
to unreasonable rates, if there were any, not one other oil ship- 
per is shown to have ever sought to avail himself of this ready 
means of redress. 

The Specific instances of supposedly low bates used by the 
Standaed do not show any conspieacy with the bail- 
roads TO SECUBE Such Eates. 

How far the Government has come from sustaining its alle- 
gation of a general conspiracy between the Standard and the 
various railroads of the country, at once appears from a gen- 
eral survey of the defense which we have interposed to the 
specific instances of alleged discriminations from which the 
Government wishes the court to draw the inference that there 
has been a general conspiracy. 

Inasmuch as the Interstate Commerce Law merely prohib- 
its the doing of that which, prior to that Act, was perfectly law- 
ful, i. e., the offenses created by the law are merely malum 
prohibitum offenses, it cannot be contended that there is any- 
thing either wrong or reprehensible in securing such rates as a 
shipper can obtain so long as he does not actually violate the 
law. In considering specific instances of supposed violations 
of the law, therefore, we have considered them only for the 
purpose of determining whether or not there is shown to have 
been any actual violation of the law. So long as the law is not 
violated there is nothing wrong in using the most favorable 
freight rates that can be secured. 

We have interposed two main lines of defense : First we 
have shown that during all of the period in question, it was 
the universal custom of all railroads with regard to all 
shippers and in respect to all kinds of freight, to give 
to the shipper the benefit of the sum of the locals, 
wherever that was less than a through rate 
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and to use unfiled state tariffs whenever such tariffs 
were available to make the lowest combination. Our defense 
in this regard stands uncontradicted upon the record. The 
Government has not brought a single witness to question our 
contention in this regard. It seems certain that one shipper 
cannot be held guilty of wrongdoing in merely permitting the 
railroads to transport his property in the same manner and 
under the same circumstances that they transport all kinds of 
property for all other shippers. This line of defense, there- 
fore, with respect to a very considerable number of the Gov- 
ernment's contentions, establishes that the Standard has done 
nothing wrong and meets all the questions raised with regard 
to supposed illegal rates in connection with shipments from 
St. Louis to Louisiana points, transportation in California, 
shipments to points on the Central Vermont Eailroad in Ver- 
mont, as well as shipments from Olean to Vermont points (if 
there can be any question as to the legality of the rates there 
used after determining the question of the validity of the 
tariff upon which the Government relies) and also the question 
of shipments over the Chicago and Eastern Illinois Railroad 
to Evansville at the 6 c. and 8J c. rates, when taken in connec- 
tion with the custom of that road upon advice of counsel, pur- 
suant to the decision of the Supreme Court in the Lehigh 
Vallej' Eailroad case, to treat a shipment passing from Indiana 
into Illinois and back into Indiana again as a state shipment. 

The second main line of defense interposed, is that re- 
lating to the Chicago Switching District, our contention in this 
regard being that the various trunk lines leading out of 
Chicago, have for many years applied to all points in the 
Chicago Switching District, including those points which 
happen to lie across the state line in Indiana, the same rates 
that prevailed from Chicago, that the tariffs naming the 
rates between Chicago and points on such roads in Illinois, 
were not under the common custom then prevailing filed 
with the Interstate Commerce Commission, but that the rates 
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named in such tariffs were applied to these Indiana points. 
The question with regard to the shipments over the Chicago & 
Alton and the Chicago, Burlington & Quincy Railroads are 
both met by this defense, as well as by the decision of Judge 
Andeeson March 10, 1909, supra, holding that there was no 
18c. rate applicable to oil shipments. The allegations of the 
petition as to shipments over the Chicago & Eastern Illinois 
Eailroad, are not sustained, the Government's witness admit- 
ting that the rate which was used was the lawful rate. 

The Government called no witness to question our conten- 
tion with regard to the practice of the railroads with respect 
to the Chicago Switching District. It is uncontradicted, there- 
fore, that as to the matters thus involved the Standard per- 
mitted the railroads to ship its property in the same manner 
and under the same circumstances as all kinds of property were 
transported for all shippers. From all this it appears that in 
the year 1909, in the light of the railroad practices now pre- 
vailing, under the more careful and explicit rules and regula- 
tions of the Interstate Commerce Commission, effective under 
a new and more drastic law, the Government seeks to condemn 
the Standard because of the looser railroad practices that the 
Interstate Commerce Commission had permitted to prevail for 
many years prior to the Hepburn Law. 

The Government's Eebuttal. 

The Government endeavored upon rebuttal to meet the de- 
fense which we had interposed as above set forth, and which 
seems to us to refute fully the charges made by the Govern- 
ment, not by questioning the main principles of defense upon 
which we rely, but by ineffectually pecking at the structure of 
that defense. They seek to show that out of the sixteen hun- 
dred and seventy rates quoted by us, five were wrong. As to 
one of these supposed corrections, the Government, as has been 
seen, is in error. The others relate to rates to points in the 
south, involving Uriffs of the Southern xlailway, which were 
not produced by the witness who testified for the Government. 
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The Government sought to make corrections in our com- 
putation of mileage, using unworkable and unnatural routes, 
bat thereby merely showing differences which are are of no 
consequence and make no change in the results arrived 
at. The Government questions the construction of two 
tariffs naming rates to New England points, contending 
for an interpretation, contrary to that of all the prac- 
tical, experienced railroad men who testified in regard 
to it, and that involves supposed facts outside of the 
tariffs, relating to railroad policies, as they understand them 
with respect to which in a large part, they are in error. In 
regard to the questions relating to shipments by way of Grand 
Junction, the rebuttal does not attempt to meet the real issue 
with regard to the Southern Eailway tariffs, which the traffic 
officials of that road had tried ineffectually to meet. In reply 
to our defense they have introduced only the memoranda 
found in the files of the Chicago & Eastern Illinois Railroad 
office, relating to the 13c. rate to Grand Junction, which was 
expressed in tariffs regularly filed with the Interstate 
Commerce Commission, and leave uncontradicted the facts 
which demonstrate that the Standard used in good faith the 
tariffs furnished it by the Southern Railway, and that the 
fault, if there was any, lies in that road's failure to publish its 
tariffs, as required by law, instead of following, as it did, the 
looser railroad practices that the Interstate Commerce Com- 
mission for so many years permitted to prevail. Except as to 
these trifling matters, the Government has offered nothing by 
way of rebuttal to meet the defense which we had interposed 
against their contentions as to railroad freight rates. 

And not only, therefore, has the Government failed utterly 
in their attempt to show any general conspiracy between the 
Standard and the railroads whereby, as they contend, it 
secured discriminatory freight rates ; but there are other facts 
in the record which ter ' *o show that since the adoption of the 
Interstate Commerce law, the Standard has sought to comply 
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with its provisions. It appears that following that law, which 
it will be remembered was aimed principally at the evil of 
rebating, that had previously existed and pursuant to which 
the traflSc of the country was generally moved, a high ofi6.cial 
of the Standard stated to a railroad traflBc officer that the 
Standard would not accept rebates (Vol. 15, p. 2236). 

It further appears that the chief traffic officer of the Stand- 
ard immediately following the adoption of the Elkins law, 
took the precaution to send to the various men having charge 
of freight matters for the various defendant companies, a 
letter of instructions, calling their attention to the new law 
and reminding them that they were working under the most 
positive instructions against any violation of the Interstate 
Commerce law, stating that no one in the employ of the 
company was allowed to accept railroad rebates in any form 
on any business and that those instructions applied not only 
to shipments of oil, but materials of all kinds used by the 
company, and also stating that this traffic official was in- 
structed to advise such freight men to do nothing that would 
draw them in conflict with the law. (Vol. 14, p. 1831). A like 
letter was again sent to such freight men in 1905 ; (Deft's. Ex. 
187, Vol. 19, p. 551), and in 1906, a few days before the Hep- 
burn law became effective, a letter of like tenor was again sent 
by this traffic official to each of the freight men of the 
various defendant companies. (Deft's. Ex. 188, Vol. 19, p, 
552). 

This chief traffic official who for many years has had gen- 
eral charge and supervision of the Standard's traffic, testified 
in this case, his evidence appearing in Volume 14, pages 1587 
to 1942. He was on the witness stand continuously for the 
period of nine days, taking up and discussing in detail nearly 
every one of the specific instances of supposed discrimi- 
natory or illegal rates charged by the Government, and 
thereafter submitted to a most rigorous cross-examina- 
tion. Not one word is to be found in all this testimony 
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that sustains, or tends to sustain, the contention of 
the Government that the Standard, through improper 
influence has secured discriminatory freight rates. 
His evidence was confirmed and supported as to the main 
principles involved by a large number of what a Government 
witness admits are traffic men of great ability and experience 
and reveals only the diligent endeavor, of an intelligent and 
experienced traffic man, to secure for his companies, in 
accurate compliance with the law, the most available freight 
rates, and is in striking contrast with the blunders and mistakes 
of the witness who attempted to quote rates for the Govern- 
ment as well as with the ignorance of the witness Westgate 
with regard to the rates available for shipments from a point 
where he was practically the only shipper of petroleum prod- 
ucts. It is inconceivable that a man in his position could 
have been so examined and could have so testified, if the 
Government's contentions with respect to freight matters is 
correct, without revealing the truth of such contentions. 

It is surprising, considering the railroad practices that 
prevailed under this law for so many years, that a corps of 
Government investigators, turned loose in the railroad offices 
of the various railroads, over which the defendant companies 
made shipments, were able to find in all the large volume of 
shipments that the defendant companies have made so little 
about which to make even technical objection. That which 
was found, coupled with the fact that they could find 
no more, not only fails to sustain the conclusions which 
the Government asks the court to draw, but reveals instead 
the great care which the traffic officials of the Standard must 
have exercised in endeavoring to comply with the Interstate 
Commerce Law, the provisions of which have from the begia- 
ning met the hearty approval of these defendants. 



